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OPI NI ON: [*1241]
Bef ore: MacKI NNON, ROBB and WALD, Gircuit Judges
Qpi nion Per Curiam

Qpinion concurring in part and concurring in the result filed by Circuit
Judge WALD.

PER CURI AM Appel | ants, nl nenbers of the Church of Scientol ogy

("Scientology"), were indicted for conpleted conspiracies and substantive

of fenses involving their plan to identify, locate and obtain by various illegal
neans certain docunents in the possession of the United States which related to
Scientology, and their efforts thereafter to obstruct justice by thwarting the
governnent's investigation of such crimnal activities, by harboring and
concealing a fugitive fromarrest, and by causing the making of [**3] fal se
decl arations under oath before a grand jury. n2

- - - - - - - - - - - - - - =-- - -Footnotes- - - - - - - - -

nl The appellants are Henning Hel dt, Duke Snider, Mary Sue Hubbard, Sharon
Thomas, Gregory WIlardson, R chard Wigand, C ndy Raynond, Gerald Bennett Wl fe
and Mtchell Hermann. Two other defendants, Jane Kenber and Morris Budl ong,
were in England, fighting extradition, when this case was tried. They were
subsequently extradited on the burglary counts, and found guilty after a jury
trial on nine counts of burglary.

n2 Appel | ants Hubbard, Heldt, Snider, WIIardson, Wigand, Hernann, and
Rayrmond were harged with conspiracy to steal property of the United States (18
USC @641), to intercept oral comunications (18 U S.C. @2511(1) (a)), to
forge United States governnent credentials (18 U S.C. @499) and to burglarize
offices of the Internal Revenue Service, the Departnent of Justice, and the
Ofice of the United States Attorney for the District of Colunbia (22 D.C. Code
@ 1801 (b)), all inviolation of 18 US.C @371 (Count 1). They were al so
charged with conspiracy to ostruct justice (18 U S.C. @ 1503), to obstruct a
crimnal investigation (18 U S.C. @ 1510), to harbor and conceal a fugitive (18
USC @1071), and to nake fal se declarations (18 U S.C. @ 1623), all in
violation of 18 US.C. @371 (Count 23), and with one count of interception of
oral communications (Count 2), ten counts of burglary (Counts 3-8, 14-15, 19-
20), ten counts of theft of United States property (Counts 9-13, 16-18, 21-22),
and one count of obstruction of justice (Count 24). Appellant Wl fe was charged
with the obstruction conspiracy (Count 23), the obstruction of justice count
(Count 24), five of the burglary counts (Counts 3-5, 7-8) and five of the theft
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counts (Counts 9-13). He was also charged with four counts of false
declarations (Counts 25-28) and was nanmed as an uni ndicted co-conspirator in
Count 1. Appellant thomas was al so charged in Count 1 (conspiracy), Counts 14-
15 (burglary), and Counts 16-18 (theft). M chael Meisner was naned by the grand
jury as an unindicted co-conspirator in both conspiracy counts.

- - - - - - - - - - - - - - - - -BEnd Footnotes- - - - - - - - - - - - - - - - -
[**4] [*1242]

Appel  ants' notion before the district court to suppress docunmentary evidence
seized in searches of Scientology offices in California n3 was denied after an
extensive hearing. Thereafter, on Cctober 8, 1979, Judge Richey, over the
governnent's objection, granted appellants' notion to require the governnent to
conply with a Disposition Agreenent to which appellants contended the governnent
had agreed. n4 Under this Agreenent, each appellant was to be found guilty by
the court on one specified count on the basis of the "Stipulation of Evidence."
Upon consideration of this uncontested evidence and in accordance with the
Di sposition Agreenent, the court found appellants guilty as follows: Hubbard,
Hel dt, Snider, WIIlardson, Wigand and Wbl fe, of conspiracy to obstruct justice
and other offenses (Count 23); Hermann, of conspiracy to burglarize governnent
of fices and steal docunents (Count 1); and Thomas, of m sdeneanor theft of
governnent property (Count 17).

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - = - - - - - - - - -

n3 A contenporaneous search of Scientology's offices in Washington, D.C is
not di scussed because none of the docunents seized in that search were offered
in evidence in this case. See In re Search Warrant, No. 79-2138 (D.C Cir.
1981). [**5)]

n4 This Agreenent, Joint Appendix [hereinafter "J.A "] at 356-58, is set
forth as the Appendix to this opinion

- - - - - - - -+ - =-=--=-- - -End Footnotes- - - - - - - - - - - - - - - - -

On Decenber 4, 1979, after the presentence reports were received, appellants
noved for Judge Richey's recusal. Judge Richey declined to continue the
sentenci ng of appellants pending his ruling on the notion, and appellants were
sentenced on Decenber 6 and 7. n5 The recusal notion was subsequently denied in
a nenorandum and order filed on Decenber 14, 1979 (J.A at 387-93). These
appeals followed. n6

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - & - - - - - -

n5 All appellants except Thomas were sentenced pursuant to 18 U. S.C. @ 4205
Appel | ant Hubbard was sentenced on Count 23 to a five-year term of inprisonnent
and fined $ 10,000. Appellants Heldt, snider, WIIlardson, and Wi gand were each
sentenced on Count 23 to four year terns of inprisonment and each fined $
10, 000. Appellant Hermann was sentenced to a four year term of inprisonnent on
Count 1 and fined $ 10,000. Appellants Raynond and Wl fe were each sentenced on
Count 23 to a five year termof inprisonnent and each was fined $ 10, 000.
Appel | ant Thomas was sentenced on Count 17 to a fine of $ 1,000 and a one year
termof inprisonment; six nonths of that sentence were suspended and she was
pl aced on probation for five years. [**6]

n6 Under the Disposition Agreenent the renmining charges renain outstanding
pendi ng disposition of the appeals.



- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
The district court had previously ruled that

def endants have agreed not to challenge the sufficiency of the evidence
before the trial court or on appeal. That is, the defendants will not chall enge
the accuracy of the facts stipulated by the governnent, and the defendants will
not assert that the facts alleged do not anobunt to a violation of the crine
charged because of other considerations.
Menor andum Opi nion filed Cctober 8, 1979, at 11 (J.A at 358). This permtted
appel lants to raise the constitutionality of the search on appeal, which they
have done.

The facts giving rise to this case involve appellants' covert operations to
steal governnment docunments pertaining to Scientology and a conspiracy to
obstruct justice in connection with those operations. This programwas carried
out by the defendants and others through what were terned the "Quardian O fices"
of Scientology. To [*1243] conceal evidence of their activities, defendants
initiated the "Red Box" programby [**7] a general order dated 25 March 1977.
n7 As indicated by the "Red Box" menorandum (n.7), that programwas prinmarily
designed to secrete and destroy docunentary proof that Mary Sue Hubbard and her
husband L. Ron Hubbard n8 engaged in any "illegal" or "incrimnating
activities." The existence of the Red Box programalso illustrates the
difficulty the governnent faced in obtaining docunentary and other proof ofthe
know edge and intent of the defendants in carrying out their various crinmina
prograns agai nst various agencies of the governnent.

- - - -=--=-=------- - - - -Footnotes- - - - - - - - - - - - - - - - - -
n7 The "Red Box" program as set forth in Governnment's Exhibit 219, stated
7984
25 Mar, 1977
Al'l concerned Bl staff
All Sees DA US OFFI CE

VIA: DDA US

RE: RED BOX

Dear All,

This is to introduce into Bl SU [Bureau of Information, United States] the
conplete red box system Mst of you have heard of this earlier -- | wll now
explain it in detail. First of all, all data that is red box data, has to be

pulled fromyour areas. The conplete definition of Red Box material is
attached.

Secondly, you must ensure that none of your juniors, (for those of you who
have thenm) have red box data in their areas
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Al the red box naterial from your areas nust be centrally |ocated, together
and in a noveable container (ideally a briefcase), |ocked, and narked.

When this is done in each area, we will divide up the anounts and deputi ze
persons in the area to be responsible for its renoval fromthe premses in the
case of a raid. This procedure will be drilled. This procedure will stay in at
the new | ocati on.

Pl ease have all this data sorted and located in proper container by Monday
night Mar 28. | will then divide up renoval duties, and we will drill it
Tuesday night just before the all hands.

Love Judy
(The exhibit also contains other handwitten coments.)

RED BOX DATA | NFORMATI ON SHEET
1. Wiat is Red Box data?
a) Proof that a Scnist [Scientologist] is involved in crimnal activities.

b) Anything illegal that inplicates MsH, [Mary Sue Hubbard], LRH [L. Ron
Hubbar d] .

c) Large anounts of non FQ docs [covertly obtai ned governnment docunents].

d) Operations agai nst any governnment group Or persons.

e) All operations that contain illegal activities.

f) Evidence of incrimnating activities.

g) Nanes and details of confidential financial accts.

2. Were is Red Box data kept?

a) Qut of date material or finished cycles that can be shredded shoul d be.

b) Large anounts of red box data that is not needed for day to day function
but cannot be destroyed is located with all our NON FO docs -- and can be
called for via CIC

c) Small amounts of data that nmust be kept on hand due to security and
frequent use -- is to be kept in a briefcase locked up -- and is to be marked.
(in Bl office area)

3. Howis Red Box data, kept on the Bl prenises, cared for?

a) This data will be picked up and carried out of the building by 'owner’
i nredi ately upon notification of a raid, search warrant etc.

b) Persons carrying this data (as few as possible) wll |eave the prem ses
and only return when they have called in and received an "all clear". (Details
of who goes where with what data will be sorted out later -- and drilled)

This sheet contained the handwitten comment: "NOT FOR COPYI NG ! This sheet is
to be returned to Sec of RBI US Dyn Mar 28 1977."



"NON-FO docs [docunents]" refers to governnent docunents that were "obtained
by covert action," J.A at 186, i.e., not by suits under the Freedom of
Information (FA) Act. [**§]

n8 L. Ron Hubbard, who was not indicted, and his wife, the defendant Mary Sue
Hubbard, are respectively the highest and second highest officials in the
Sci ent ol ogy organi zati on.

- - - - -End Footnotes- - - - - - - - - - - - - - - - -

The principal contentions raised by appellants are: (1) that the governnent
breached its plea agreenent with Wl fe when it prosecuted him for conspiracy;
(2) that the search of the offices of Scientology in California violated the
fourth anendment; (3) that the trial judge should have recused hinsel f on
appel l ants' motion; (4) that the trial court erred in denying appellants' notion
to disqualify all attorneys in the office of the United States Attorney from
prosecuting the case; (5 that the government violated its agreement not to
al l ocute at Hubbard's sentencings; and (6) that Hubbard's first and sixth
amendnent rights were violated by the refusal of the [*1244] gover nnent and
the court to grant "use" immunity to co-defendant Kenber so that she could offer
al |l egedly "excul patory" testinony on Hubbard's behal f.

For the reasons set forth in detail in Parts I-M infra, we reject each of
these contentions and affirm [**9] the district court judgnent. Because
resolution of the issue involving Wl fe requires recitation of nany of the facts
that underlie this case, we address it first. Oher facts will be set out as
they becone relevant to the other issues, which will be addressed in Parts I1I-
VI,

. WOLFE'S CLAIM THAT H S PROSECUTI ON WAS BARRED

The appellant Wl fe contends that his rosecution for conspiracy, 18 US.C @
371 (1976) is barred by his agreenent to plead and his plea of guily to m suse
of a government seal, 18 U S.C @1017 (1976). W disagree.

Resol ution of the issue raised by Wlfe requires a statenent of the facts and
circunstances |eadng up to and surrounding his agreenent to plead guilty,
together with a summary of the events that followed. The narrative begins on
the night of May 21, 1976 when the night librarian for the District of Col unbia
Bar Association library in the United States Courthouse saw two nmen cone to the
library and thereafter use the photocopy nmachine in the United States Attorney's
Ofice. The sane two nen returned on the night of May 28. The librarian's
suspi cions being aroused, he alerted the United States Attorney's office which
in turn informed [**10] the Federal Bureau of Investigation. A check of the
sign-in logs of the courthouse and the library by FBI agents reveal ed that on
May 21 the nen had used the nanes of "J. Wl fe" and "J. Foster", and on May 28
the names of "Hoake" and "J. Foster". The FBI agents told the librarian to call
the FBI if the nen appeared again.

On June 11, 1976 the nen did return to the library and the FBI was call ed.
Two FBI agents confronted the nen in the library and asked them for
identification. FEach produced what appeared to be an official Internal Revenue
Service identification card bearing his photograph. One nan showed the agents a
card in the name of Thomas Bl ake and the other man exhibited a card in the name
of John M Foster. On checking with the IRS the agents determined that there
was an | RS enpl oyee named Thonmas Bl ake. Accordingly "Bake's" card was returned
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to himafter the nunber on the card was noted. When "Foster" said he was no
longer an IRS enployee his identification card was confiscated. Both nen were
then pernmitted to | eave the courthouse.

Three days later the FBI discovered that the man who had produced the Bl ake
identification card was not the Thonas Bl ake enpl oyed [**11] at | RS.
Mor eover, the number which had appeared on the Blake card was assigned to
anot her I RS enpl oyee.

On June 30, 1976 one of the FBlI agents encountered "Bl ake" by chance in the
hal Iway of the IRS National Ofice Building. The agent again asked him for
identification. When he produced an IRS identification card in his true nane,
Geral d Bennett Wl fe, he was placed under arrest. The "Thonas Bl ake"
identification card was not recovered.By conplaint filed the sane day Wl fe was
charged with having used and possessed on June 11, 1976 a fal sely made, forged
and altered official pass and permt in violation of 18 U S.C. @ 499 (1976). He
wai ved the forty-five day limt for the filing of an indictment or information.

Continuing investigation by the FBI disclosed the follow ng infornmation:

1. The "Foster" identification card had probably been made on the equi pnent
located in the identification roomof the IRS which was supposedly subject to
tight security;

2. For several weeks before the end of June 1976 "Foster" had used the card
approxinmately three times a week to enter the IRS buil ding;

3. According to the sign-in log "Thomas Bl ake" had entered the IRS buil ding
on [**12] a Saturday in late April or early May 1976. No description of this
man was obt ai ned; [ *1245]

4. The man who used the "Foster" card was M chael J. Meisner. Meisner had
never been an enployee of the IRS but since 1973 had been a menber and enpl oyee
of Scientology in Washington, D.C. He disappeared from Washi ngton shortly after
the courthouse encounter. A warrant for his arrest was issued August 5, 1976,
but he was not apprehended. As we shall see, he renmained a fugitive until June
19, 1977, when he voluntarily surrendered.

In addition to the information devel oped by the FBI the United States
Attorney's Ofice at this tine becane aware of docunments which had been produced
by Scientology in connection with two civil actions in Caliornia. These
docunents suggested a Scientology plan to obtain information regarding pending
lawsuits by infiltrating various IRS offices as well as the United States
Attorney's Ofice in Los Angel es. Several such lawsuits filed by Scientol ogy were
pending in the District of Colunbia and were being defended by the United States
Attorney's Office. Counsel for Scientology in the California actions
characterized the infiltration plan as a "m sguided [**13] fantasy of
someone" .

On July 16, 1976 Wl fe and his attorney net with an assistant United States
Attorney in the District of Colunbia and Wlfe attenpted to explain his
nocturnal visits to the Bar Association library. He said that in a Georgetown
bar he had chanced to neet a stranger who said his nanme was John Foster and that
when Foster professed to be a |aw student, Wlfe asked himto teach Wl fe how to
do legal research. Wlfe and Foster had gone to the Bar Association library for
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this purpose, and used the United States Attorney's xerox equi pnent only to copy
material found in |aw books. As for the false identification cards Wlfe said
he and Foster had got drunk one night and as part of a "drunken |ark" had
wandered into the IRS identification roomand made false identification cards
for thenselves. He knew nothing nore about Foster, did not know where he |ived
or where he was, his only association with Foster having been neetings in bars
and the legal research proect. As night have been expected the Assistant United
States Attorney did not believe this story and he told Wlfe so.

After the nmeeting in the United States Attorney's Ofice there were plea
negoti ati ons between [**14] that office and Wl fe and his attorney. The
governnent offered to permt Wlfe to plead guilty to a misdenmeanor if he in
turn woul d cooperate with the United States Attorney and the grand jury by
giving truthful testinony about what he and Foster were doing in the courthouse
and the United States Attorney's Ofice, and by revealing the identity of the
person or persons who had told himto nake the entry. The United States
Attorney was of course interested in apprehending the second nan who had been
with Wol fe. Until approxinmately April 1977 it appared that Wl fe intended to
accept the offer of a nisdeneanor plea. However, at that tinme Wl fe suddenly
i nformed the governnent, through his attorney, that he would not accept the plea
offer and that he was retaining new counsel. He did retain new counsel and
agreed to enter a plea of guilty to m suse of a governnent seal, 18 U S.C @
1017 (1976), a felony.

Wl fe entered his plea of guilty before District Judge Flannery on May 13,
1977. The terns of the plea agreenent were disclosed on the record by the
Assistant United States Attorney, M. Stark, and confirmed by Wilfe's newy
retained attorney as foll ows:

MR STARK: Your Honor, [**15] this case is before Your Honor for a
di sposition pursuant to the information filed yesterday afternoon with the court
charging a felony one count of fraudul ent use of a governnent seal. The

defendant in this case, Gerald Bennett WIf [sic], has agreed to enter a plea of
guilty to this charge; in exchange therefor, the government has agreed not to
charge M. Wl f [sic] with any other possible violations arising out of three
separate entries into his courthouse with another man in May and June of | ast
year using a false and fraudulently obtained Internal Revenue |.D card. [*1246]

In addition, the government will not oppose M. WlIf's [sic] remaining on
personal recogni zance pendi ng sentence, and the governnent expressly reserves
its right to allocute at the time of sentence. | believe M. Schnidt, that is
an accurate statenent of the plea agreenent.

MR SCHM DT: | agree that that is an accurate statenent of our agreenent....
(J.A 73, 74) Followi ng these statenents the court addressed Wl fe as foll ows:
THE COURT: Now, it has been indicated that in return for your plea to this
Information, the governnment will not charge you with any other possible offenses
arising [**16] out of the three incidents occurring in May or June of 1976
growi ng out of the use of this fraudulent identification. The government will
not oppose your renmaining on bond pending the sentence. The governnent,
however, reserves the right to speak against you or to allocute at the tine of
your sentence.

Now, are those the only pronmises that have been made to you in this case?

THE DEFENDANT: Yes, sir.



THE COURT: Has anyone threatened you to cause you to plead guilty in this
case?

THE DEFENDANT: No, sir.
(J.A 83)

Wl fe was sentenced on June 10, 1977. At the sentencing the Assistant United
States Attorney summari zed what was known to the government about Wl fe's
activities and said that in the opinion of the governnent Wl fe had not told the
truth to the United States Attorney and the probation office. He added

[T]he Governnent is concerned about this case prinarily because of what it
does not know, rather than what it does know.

We are puzzled why this young man who has never been in conflict with the |aw
before has chosen to plead to a five-year five thousand dollar felony and expose
himself in that respect to the adverse collateral consequences that flow [**17]
froma felony conviction rather than plead to a m sdeneanor which we did offer
him...

(J.A 92) On behalf of Wlfe his attorney told the court:

What we have here is a situation in which he and another individual, very
poorly advised, went into M. Wlfe's place of enploynent sufficiently filled by
al cohol, and decided to play around with the identification machines.

The CGovernnent has no know edge that any classified information was reveal ed
during these tinmes that he was in using the Xerox machine, as he so states, or
that he had gone anywhere beyond the Xerox machines. They have no evi dence that
their files had been rifled in any nanner
(J.A 89, 100) He asked the court to sentence Wl fe solely on the basis of "what
information is provable and here before this court."” (J.A 100)

The court placed Wl fe on probation for two years with the condition that he
contribute 100 hours of comunity service work, w thout conpensation, during the
period of his probation.

I medi ately after he was sentenced Wl fe was subpoenaed to appear before the
grand jury on the sane day. Before the grand jury Wl fe was questioned at
length about his entries into the courthouse and the story [**1§] he had
given to explain what he was doing. He repeated the Foster-legal research
expl anation. W shall discuss this grand jury appearance later in this opinion

On June 20, 1977, ten days after Wl fe was sentenced, M chael Meisner, who
was in California, called Assistant United States Attorney Stark by tel ephone,
saying he wi shed voluntarily to return to the District of Colunbia and cooperate
with the government. He arrived in Washington that evening. 1In a series of
interviews over the next two weeks he recounted in detail the crimnal actions
he and other nenbers of Scientology had commtted. H's statenent described a
crimnal conspiracy by [*1247] Scientol ogi sts to obstruct justice, suborn
perjury, steal governnent property, and harbor a fugitive. Wat follows is a
brief summary of Meisner's statenent

Mei sner had been an active nmenber of Scientology since 1970. Beginning in
January 1974 he was the Assistant Quardian for Information in the District of



Col unbi a. The Guardian's Ofice is charged with the protection of Scientol ogy.
The Guardians handle intelligence matters including covert operations to acquire
governnent docunents critical of Scientology, internal security [**19] within
Sci entol ogy, and covert operations to discredit and renove from positions of
power all persons whom Sci entol ogy considers to be its enemes. Mary Sue
Hubbard and Henning Heldt are the ranking officers of the Guardians in the
United States, with offices in Hollywod, California.

In early 1974 Quardian Order 1361 (@D 1361) was issued by Guardi an Worl d- W de
Jane Kenber whose office was in England. This order called for an all-out
attack on the Internal Revenue Service which was to include the filing of |aw
suits, a public relations assault, and infiltration of IRS by agents of
Scientology. Pursuant to that order, in the sumrer of 1974, it was decided to
pl ant an agent of Scientology within the National Ofice of the IRS in
Washi ngton, D.C. G ndy Raynond, a nenber of the staff of the Deputy Guardi an for
Information, together with Meisner and Mtchell Hernman, who was then responsible
for covert operations activities, were assigned the task of recruiting such an
i ndividual. Gerald Bennett Wlfe was recruited. Wlfe cane to Washi ngton and
by Novenber 1974 had obtained a position as clerk-typist at the IRS. To
denonstrate to Wolfe that IRS files could be obtained Meisner and [**20] Hernan
entered the IRS building, went to an office in the Exenpt Organization Branch
and took a file relating to Scientology out of a filing cabinet. The file was
taken out of the IRS building, xeroxed and returned the next norning.

On Novenber 1, 1974 Mtchell Herman and a Scientol ogy technician from Los
Angel es surreptitiously entered the IRS building and placed a |istening device
in a conference roomwhich they knew was about to be used for a high-level IRS
neeting on Scientology. They taperecorded the neeting and |later Meisner saw a
transcript of the tape.

From Decenber 1974 to March 1975 Herman directed several burglaries of the
office of an attorney in the Refund Litigation Division of the Chief Counsel of
IRS. In March 1975 Meisner took over from Hernman the supervision of all covert
Sci entol ogy agents within governnent offices. He supervised Wlfe's activities
at | RS and on numerous occasi ons acconpanied Wife into the IRS building after
wor ki ng hours for the purpose of breaking into offices and copying docunents
relating to Scientology. The docunents woul d be xeroxed and the copies sent to
the Los Angeles Quardian's Ofice. In his statenent Meisner specified a nunber
[**21] of such burgl ari es.

In July 1975, acting on instructions fromMeisner, Wlfe entered the Tax
Di vision of the Departnent of Justice in the Star Building in the District of
Colunbia. Wlfe entered the Tax Division's Ofices some four times and renoved
docunents which were copied and sent to Los Angel es.

In Decenber 1975 a program was devel oped to obtain | NTERPCL docunents
concerning Scientology, contained in files held by governnment agencies. To this
end Meisner recruited Sharon Thonas, a Scientologist, and directed her to apply
for a secretarial position within the Justice Department. She did so, and
obtained a position as the personal secretary of the Departnent of Justice
attorney who was handling the Scientol ogy Freedom of |normation suit against
I NTERPOL. Thonmas took docunents fromthe attorney's files as well as | NTERPCL
files and delivered themto Mei sner. It devel oped however that nost of the
sought -after | NTERPOL docunents were not at the Departnment of Justice but
probably were in the Ofice of Assistant United States Attorney Dodell in the
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United States Courthouse. Accordingly Meisner and Wl fe directed their
attention to Dodell's office. [ *1248]

Sone time [**22] in March 1975 Meisner and Wl fe entered the I RS building
after hours, using wolfe's IRS credentials. Once inside they broke into the
roomin which the equipnent used to nmake identification cards was |ocated and
made thensel ves false identification cards using fictitious nanes. These
credentials were later used to enter the United States Courthouse.

During the first week of May 1976 Meisner and Wl fe entered the courthouse
during working hours and went to the Bar Association library on the third floor.
They waited until work hours ended and then began to wander around to Icate
Dodell's office. They found the office in a small hallway |eading fromthe back
of the library.They attenpted to open Dodell's door with a tool they had used in
the past but were unsuccessful. Two or three days later Wolfe returned to the
courthouse during his lunch hour and went to the Dodell office. Both Dodell and
his secretary were out but Wlfe noticed a set of keys on the secretary's desk
He took the keys, called Misner, and they went to a |ocksmth and had four of
the keys duplicated. They then returned to the courthouse and dropped the
secretary's keys in the corridor outside Dodell's office, [**23] so the
secretary woul d assune they had fallen out of her purse.

On the night of May 21, 1976 Meisner and Wl fe returned to the Bar
Association library, signing in as J. Wife and J. M Foster. Proceeding to
Dedell's office through the back of the library they used one of their duplicate
keys to open the door. They reviewed three drawers full of files maintained in
the course of FOA litigation instituted by Scientology. They |ocated the
INTERPOL file as well as a general file on Scientology violations and sone
Scientology files containing docunents obtained fromthe District of Colunbia
Pol i ce Departnment. Placing some ten or twelve files in their briefcases they
took themto the photocopy nmachines in the United States Attorney's Ofice where
for two hours they xeroxed the docunments. These activities produced a 5-inch
stack of papers. The nen then returned the files to Dodell's office and |eft
the courthouse. After reviewi ng the docunments Meisner sent themalong to the
Scientol ogy office in California.

On the night of May 28, 1976 Meisner and Wl fe returned to the courthouse,
signing thenselves in as Hoake and J. M Foster. They went to Dodell's office,
filled their briefcases [**24] with Scientology files and xeroxed them on the
United States Attorney's machines. Wrking together on two machi nes they
produced a stack of docunents slightly larger than the one of May 21.

After reviewi ng the docunents obtained on May 28 Meisner determ ned that one
nore visit to Dodell's office would be necessary to copy the renmining
Sci ent ol ogy dounents. He was also instructed by Mtchel Hernman that he was to
obtain any personal infornmation about Dodell which he could find, the purpose
being to renove Dodell froma governnent position because he was a threat to
Scientology. To carry out this operation Meisner and Wl fe returned to the
courthouse on the night of June 11, 1976. They signed in as Thomas Bl ake and
John M Foster, using the false credentials they had nade during their IRS break
in. Wiile they were waiting in the library, before proceeding to Dodell's
office, they were confronted by two FBlI agents who questioned them and
confiscated the Bl ake credenti al s.



Frightened by the appearance of the FBI Meisner and Wl fe on |eaving the
courthouse took a circuitous route on foot in order to evade any pursuer, and
then took a taxi to a tavern in Georgetown. There Meisner [**25] t el ephoned
to Mtchell Herman at the CGuardian's O fice in Los Angeles and informed himin
Cryptic language that a mmjor devel opment had occurred. Herman told himto cal
back to a tel ephone |ocated outside the Scientology offices. Meisner did so and
then told Herman what had occurred. Later that night Herman instructed himto
come to Los Angeles the next morning. Wthout going home Meisner then chcked
into a notel where he spent the night before leaving for Los Angeles on an 8:30
A M flight. [*1249]

On his arrival in Los Angel es Meisner gave his superiors a full witten
report of the courthouse incident and net with themto deternine how to dea
with the situation. Two proposals were considered. One was to send Wlfe to
the District of Colunmbia with a prepared cover-up story as to why he was in the
courthouse, in order to see what the authorities would do. Meisner would be
sent to Washington after Wl fe's case was finished, and would also be instructed
on what to say. Neither would adnmit any association with Scientology. The
second plan was to send both Meisner and Wl fe to Washington at the sane tine
and let themtake whatever punishnent was nmeted out, again always [**26]
denyi ng any association with Scientol ogy. It was decided to sumon Wlfe to Los
Angel es inmediately and Meisner was told to stay at a notel in Hollywood.

The next day, June 13, after further discussion, it was decided to send Wlfe
back to Washington with a cover-up story, and later to send Meisner. Once the
proceedi ngs agai nst Wl fe were conpleted Meisner would be sent to the District
of Clunbia with a parallel cover-up story. It was decided that Meisner would
change his physical appearance and go into hiding

On Monday, June 14, Meisner shaved his nustache and a Scientol ogy enpl oyee
visited himat the notel and cut and dyed his hair. He was also given noney to
buy contact |enses to replace his eyeglasses. He purchased the |enses

On the afternoon of June 14 Wl fe, acconpanied by two Scientol ogy officers,
arrived at Meisner's motel roomand the cover stories were devel oped. Wl fe was
drilled on the specifics of the story to nmake sure he could stick by it. The
story was the one he afterwards told the United States Attorney and the grand
jury about his neeting with Foster and his |egal research project.

Mei sner was to tell a story that corroborated Wl fe's.

In furtherance [**27] of the scheme agreed upon in Los Angel es Wl fe was
returned to the District of Colunbia where he was arrested June 30, 1976. Mei sner
remained in California. On June 14, 1976 Meisner was naned National Secretary
of Scientology, with an office in the Guardian's Ofice in Los Angeles. \Wen it
was |earned that a warrant had been issued for his arrest in the District of
Col umbi a he was renoved fromany official position with Scientol ogy, but he
continued to function in an unofficial capaciy. He remained in hiding. This
situation continued until sone tine in April 1977 when Meisner indicated he was
tired of waiting for the case to be resolved and wi shed to be sent back to the
District of Colunbia as soon as possible. Wen he threatened to take the
situation in his own hands he was placed under 24-hour guard, and on one
occasi on was renoved fromone building to another, handcuffed and gagged. On
anot her occasi on he was apprehended by Scientol ogists in Las Vegas and returned
in their custody to Los Angel es where he was again placed under house arrest.
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Finally, on June 20, 1977 he tel ephoned to the United States Attorney's Ofice
in the District of Colunbia that he w shed to surrender. [**28]

On July 8, 1977 the offices of Scientology in California were searched by FBI
agents, pursuant to a warrant issued on the basis of Meisner's statenents to the
government. Nunerous docunents were seized. This search and seizure are
di scussed el sewhere in this opinion. The seized docunents confirnmed the
statenents to the governnent previously made by Mei sner.

On August 15, 1978 Wl fe and the other defendants were indicted by a grand
jury in the United States District Court for the District of Colunmbia. The
indictment was in twenty-eight counts. Wlfe stipulated that the District Court
mght find himguilty on Count Twenty-three upon the basis of a "Stipulation of
Evi dence", and the court did find himguilty on that count. The Stipulation
also confirned Meisner's statenents. So far as Wl fe is concerned, therefore,
we are concerned only with Count Twenty-three.

Count Twenty-three alleges a conspiracy to obstruct justice in violation of
18 US.C @1503 (1976), to obstruct a crimnal [*1250] i nvestigation in
violation of 18 U S.C. @ 1510 (1976), to harbor and conceal a fugitive in
violation of 18 U S.C. @ 1071 (1976); and to nmake fal se declarations in
violation [**29] of Title 18 U S.C @ 1623 (1976). The conspiracy is alleged
to have begun on or about June 11, 1976 the day Wl fe and Mei sner were
confronted by FBI agents in the Bar Association library. As prelinmnary and
expl anatory matter Count Twenty-three alleges (paragraph 1) that between May 21
and June 11, 1976 Wl fe and Meisner on three occasions, suing orged IRS
credentials, entered the courthouse for the purpose of burglarizing and stealing
docunents fromthe office of an Assistant United States Attorney; and that on
June 11, during the third of these entries, they were confronted and questi oned
by FBI agents (paragraph 2). It is further alleged that begi nning on June 11
the United States Attorney, the FBI and the grand jury were investigating the
entries into the office o the United States Attorney by Wl fe and Mei sner
(paragraph 3), that on June 30, 1976 Wil fe was arrested and on August 5, 1976 a
warrant was issued for Meisner's arrest (pararaphs 4, 5). Continuing, the count
all eges that on May 13, 1977 in Crimnal Case 77-283, Wl fe pled guilty to the
wongful use of a governnent seal in violation of 18 U S.C @ 1017 (1976), and
that on June 10, 1977 he was sentenced and that [**30] sane day testified
before the grand jury (paragraphs 6, 7).

The object and neans of the conspiracy are alleged as follows:

9. It was an object of said conspiracy to corruptly influence, obstruct and
i npede, and corruptly endeavor to influence, obstruct and inpede, the due
adm nistration of justice in connection with the investigation referred to in
par agraph three (3) above, and in connection with the case of United States v.
Gerald Bennett Wil fe, Crimnal Case No. 77-283, referred to in paragraphs six
and seven (6 and 7) above, for the purpose of concealing and causing to be
conceal ed the identities of the persons who were responsible for, participated
in, and had know edge of (a) the activities which were the subject of the above-
nmentioned investigation and judicial proceedings, and (b) other illegal and
i nproper activities.

10. It was further an object of said conspiracy, for the purposes stated in
par agraph nine (9) above, wllfully to endeavor by neans of m srepresentation,
intimdation, and force and threats thereof to obstruct, delay, and prevent the



communi cation of information relating to a violation of a crimnal statute of
the United States by a person to a crimnal [**31] i nvesti gator.

11. It was further an object of said conspiracy, for the purposes stated in
paragraph nine (9) above, that the defendants and uni ndicted co-conspirators,
havi ng received notice and acquired knwow edge of the fact that an arrest
warrant for M chael J. Meisner had been issued under provisions of a |aw of the
United States, would and did harbor and conceal him so as to prevent his
di scovery and arrest.

12. It was further an object of said conspiracy, for the purposes stated in
par agraph nine (9) above, the defendants and uni ndicted co-conspirators,
knowi ngly nmade and caused to be made false material declarations under oath in
proceedi ngs before a Grand Jury of the United States.

13. Ampbng the neans by which the defendants and the unindicted co-
conspirators would and did carry out the aforesaid objects of the conspiracy
were the foll ow ng:

(a) The defendants and the unindicted co-conspirators would and did plan,
solicit, assist and facilitate the giving of false, deceptive, evasive and
m sl eadi ng statements and testinony;

(b) The defendants and the unindicted co-conspirators would and did give
false, m sleading, evasive and deceptive statenments and testinmony; [**32]

(c) The defendants and the unindicted co-conspirators, in order to limt the
investigation by exposing only GERALD BENNETT WOLFE and M chael J. Meisner to
crimnal prosecution and in order to prevent the uncovering of [*1251] t he
true facts regarding the scope of their illegal activities, would and did plan,
solicit, order, assist, encourage and facilitate the entry of a plea of guilty
by Wbl fe;

(d) The defendants and the unindicted co-conspirators, in an effort to harbor
and conceal unindicted co-conspirator M chael J. Meisner, would and did plan,
direct, order, and assist in his initial concealment, and later in his forcible
renmoval to secure hiding places where he was kept under guard. |I|ndictment, pp.
23, 24, 25 (J.A 368-70).

Count Twenty-three alleges that forty-five over acts were commtted by the
defendants in furtherance of the conspiracy.Only No. Forty-two charges an over
act by Wl fe

(42) On or about June 10, 1977, within the District of Columbia, GERALD
BENNETT WOLFE, testified falsely before a Grand Jury of the United States
District Court investigating the illegal entries into the United States
Court house. WOLFE then reported to the Guardian's Office [**33] — DC where
he was fully debriefed regarding his testinony before the grand jury. A copy of
that debriefing was sent to the defendants and unindicted co-conspirators in Los
Angel es and el sewhere.

I ndictment, pp. 32, 33 (J.A 377-78).

When Count Twenty-three is read in the light of Meisner's 1977 statement to
the governnent it is apparent that the conspiracy alleged is the one described
in that statenent. Wol fe says in prosecution for this conspiracy is barred by
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the governnent's agreenment, in exchange for his plea of guilty to fraudul ent use
of a governnment seal, "not to charge [hin] with any other possible violations
arising out of three separate entries into this courthouse with another man in
May and June of last year [1976] using a false and fraudul ently obtained

Internal Revenue I.D card.” (J.A 73) W think however that a reasonable

anal ysis of the plea bargain requires the conclusion that it has no such effect.

VWen the plea agreement was made and Wl fe entered his plea the governnent
knew only that using a false |I.D. card he had entered the United States
Attorney's Ofice and used the United States Attorney's xerox machi ne. The
governnent was ignorant of Wlfe's [**34] pur pose and knew not hi ng about the
scope of his crimnal activities. As Wlfe's attorney told the court at the
sentenci ng, the case was only one in which Wlfe and anot her man under the
i nfl uence of alcohol "decided to play around with the identification machi nes”
(J.A 89) and there was no evidence that the prosecutor's files "had been rifled
in any manner." (J.A 100) W assune that counsel spoke in good faith, but Wlfe
knew that his statenent m srepresented the facts. The prosecutor agreed with
counsel's statenent, and said that the government was "concerned about this case
primarily because of what it [did] not know'.(J.A 92) The governnent did not
know that on the day after he entered his plea Wlfe would tell a false story to
the grand jury. Nor did the governnment know anything about the broad conspiracy
in which Wlfe played a part, to obstruct justice and harbor and counceal the
fugitive Meisner as alleged in Count Twenty-three. Yet Wl fe contends that the
conspiracy is an offense within the contenplation of the plea agreenent as an
of fense "arising out of" his courthouse entries. H s contention offends comon

sense. It is too plain for argunment that the conspiracy [**35] was not an
of fense contenpl ated by the plea agreenent because the existence of the
conspiracy, and all its details, although known to Wlfe, were deliberately
conceal ed by Wl fe when his plea was accepted. If Wilfe's theory is sound then

he could not be prosecuted for his perjury before the grand jury; indeed he
could not have been prosecuted for nurder had the conspirators done away with
Meisner in order to silence himAn interpretation of the agreement that would
lead to such results in unreasonable.

Wl fe relies heavily on United States v. Phillips PetroleumCo ., 435 F.
Supp. 622 (ND Ckla. 1977), but this case does not help him Phillips pled
guilty to making an illegal canpaign contribution, a msdemeanor, in violation
of 18 U S.C. @610 (1976). [*1252] Thereafter in Count | of an indictnent

the company was charged with conspiracy to defraud the governnent in violation
of 18 U S.C. @371 (1976).There was no formal plea agreenment but after taking
extensive testinony the District Court found as a fact that it was understood
that in return for the plea of guilty of the m sdemeanor in violation of 18
Uus.C @ 610 (1976) there would be no further prosecution for any [**36]
violation of 18 U. S.C, although there mi ght be additional charges under the Tax
Code, 26 U S.C. It is true that in a pleading Phillips alleged that "the
Speci al Prosecutor agreed that there would be no further prosecutions for any
Title 18 violations arising fromthe contributions ...." [Enphasis added] Id

at 624. However, the ground of the court's decision was not that the violation
alleged in Count | arose out of the contributions; rather the court held that
any charge of a Title 18 violation was barred. Furthernore, contrary to Wlfe's
statement that his "situation is directly analogous to Phillips Petroleum (Br.
p. 39) the court enphasized that the conduct alleged in Count | was disclosed to
the Special Prosecutor before the plea was entered. The court held, id . at

636, 637, "becase the conduct alleged in Count | was disclosed to the Special
Prosecutor before the plea was entered, the prosecution for the conduct alleged
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in Count | of this indictnent and charged under Title 18 of the United States
Code, is barred by the terms of the plea agreenent.”

Wl fe says the District Court should have conducted an evidentiary hearing to
determine the terns of the plea agreement [**37] and whether it barred
Wl fe's prosecution. In support of this contention he cites cases in which the
terms of a plea agreenment were not reduced to a formal statenent, but depended
upon conversations and understandi ngs between defense and prosecution. See United
States v. Phillips Petroleum Co., supra; United States v. Mnnesota Mning &
Manufacturing Co ., 551 F.2d 1106 (8th Cir. 1977); United States v. Carter, 454
F.2d 426 (4th Cir. 1972), cert, denied, 417 U S. 933 (1974). Such cases have no
application here where the plea agreement was fornally stated in open court and
confirnmed by the defendant's attorney and the court. The only question is
whet her the plain terms of the agreenent barred Wbl fe's prosecution, and we hold
they did not. Al though Wil fe argues that he was entitled to testify as to his
"subj ective belief" concerning the scope of the agreenent, this argunent nust be
rejected. The scope of the bargain did not depend upon Wlfe's belief. United
States v. Thomas, 593 F.2d 615 (th Cir. 1979), cert, denied, 101 S.C. 120
(1980). The court said in that case, id . at 623,

[ITn determining the scope of a plea bargain, we cannot use a subjective
standard... The test, as [**38] applied to this particular issue, is whether
"the evidence viewed objectively would Iead one in the position of the
def endants to reasonably conclude that the [nolo] pleas would be fully
di spositive of all federal crimnal matters." United States v. M nnesota M ning
& Manufacturing Co ., 551 F.2d 1106 (8th Cr. 1977). Al though we do not doubt
that appellants would have liked for the plea agreenent to di spose of al
crimnal matters then under investigation, we cannot conclude that such an
expectation was reasonabl e view ng the evidence objectively.

WOLFE' S GRAND JURY APPEARANCE

As we have said Wl fe was subpoenaed to appear before the grand jury
i mredi ately after he was sentenced. He did appear, acconpanied by his attorney,
who waited outside while Wlfe testified.During the questioning of Wlfe four
recesses were taken, including one for the specific purpose of allowing Wilfe to
consult with his attorney. Wth one unconsequential exception n9 all the
guestions put to Wlfe during his grand jury appearance related to the details
[*1253] of the three courthouse entries, the reasons for those entries and the
entry into IRS to obtain the false credentials, Wlfe's association [**39] with
and know edge of "Foster", and an exploration of the evasive and contradictory
answers Wl fe gave in response to the questions. |t becane apparent that
Wl fe's testinony and expl anati ons were untruthful.

- -Footnotes- - - - - - - - - - - - - - o - - -

n9 Wl fe was questioned briefly as to whether he had ever entered the IRS
bui I ding after hours by using the "Thonas Bl ake" identification. He responded
that he did not think he had done so. (J.A 307-08)

- - - - - - - -+ - - - - =-- - -End Footnotes- - - - - - - - - - - - - - - - -

Wl fe conplains that his testinony before the grand jury was "conpelled" and
was thereafter used against him He says he was not given a Mranda warni ng but
was told that he had no right to claimthe protection of the fifth amendnment. In
addition he contends that during his appearance he was harassed by the
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prosecutor who ridiculed his testinony and nade inproper conments about it. W
are not inpressed by the conpl aints.

It is established |aw that because a wi tness has been found guilty of the
actions in question he is no longer entitled to claimthe privilege of the fifth
amendnment with respect [**40] to those matters and he may be conpelled to
testify about them United States v. Skolek, 474 F.2d 582 (10th Cir. 1973);
United States v. Hoffman, 385 F.2d 501 (7th Gr. 1967), cert, denied, 390 U S
1031 (1968); United States v. Gernie, 252 F.2d 664 (2d Cir.), cert, denied, 356
U S 968 (1958); United States v. Ronero, 249 F.2d 371 (2d Cir. 1957). Thus, by
virtue of his plea of guilty and the plea agreenment Wl fe had no fifth anmendnent
privilege with respect to his entries into the courthouse, and the prosecutor
was entirely correct in telling himso. Since the prosecutor's questioning
related to those matters it would have been inappropriate to preface the
qguestioning by a Mranda warning.ln any event Wl fe's counsel accompanied himto
the grand jury room was present outside throughout the hearing, and was
consulted by Wlfe at |east once during the questioning. In these circunstances
Wl fe's conplaint that he failed to receive a Mranda warning has a hollow ring

The fallacy of WIfe's contention that his grand jury testinony was
"conpel | ed" becones apparent when we recall that his testinony was in substance
the sane "cover-up" story he had given to the prosecutor a year before. [**41]
As part of the conspiracy he had agreed to tell that story, and he told it as
his voluntary contribution to the conspiracy. Any "conpul sion" was applied, not
by the governnent, but by Wl fe's agreenent to perjure hinself in furtherance of
the conspiracy.

Wl fe contends that the indictnent should be dism ssed because of the
prosecutor's msconduct before the grand jury, and because the prosecutor
m sinformed Wlfe's attorney as to the scope of the grand jury questioning. Wth
respect to these conmplaints it is enough to say that we have reviewed the
record, including the transcript of Wlfe's grand jury testinony, and we can
find no fault with the prosecutor's conduct. It is true that the questioning of
Wl fe was sharp and persistent, but a prosecutor is under no obligation to
soothe a witness who is obviously evasive and untruthful

1. THE SEARCH SEI ZURE | SSUES

The search and seizure operation with which we are concerned in this appea
i nvol ved over 200 FBI agents and governnment personnel nl O who spent over 20
hours examining the files and papers maintained in tw California offices of
Scientology. Pursuant to a warrant which specified 162 separate descriptions of
seizable [**42] docunments relating to several offenses, the agents entered a
nunber of roons in two large buildings, and searched nunerous file drawers, desk
drawers and tops, boxes and closets. Appellants contend that the searches and
sei zures violated the fourth amendnent

- - - - ---=-=---=---=--- -Footnotes- - - - - - - - - - - - - - - - - -

nlO See Tr. 8/27 at 188-90 (Agent Varley). The district court estimated that
"over 150 FBlI agents" were involved in the search. United States v. Hubbard,
493 F. Supp. 209, 234 (D.D.C 1979).

End Foot not es
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The right of the people to be secure in their persons, houses, papers, and
ef fects, against unreasonble searches and seizures, shall not be violated, and
no [*1254] Warrants shall issue, but upon probable cause, supported by Cath
or affirmation, and particularly describing the place to be searched, and the
persons or things to be seized.

U. S. Const, anend. |V.

However, the nagnitude of the search is not enough by itself to establish a
constitutional violation. Instead, "[o]Jur fundanental inquiry in considering
Fourth Anmendment issues is whether or [**43] not [the] search or seizure is
reasonabl e under all the circunstances." United States v. Chadw ck, 433 U.S. 1,
9 (1977). nil In this case, "all the circunstances" include not only the scope
of the warrant and the behavior of the searching agents, but also the conditions
under which they had to conduct the search, and the particular nature of the
evi dence being sought in relation to the underlying offenses. This court has
recogni zed that although the crines of conspiracy and obstruction of justice may
present |aw enforcenent officers with difficult evidence-gathering problens,
such difficulties do not prevent the use of conprehensive search warrants
designed to obtain all relevant docunmentary evidence

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

nil See also Mchigan v. Sumers, 452 U S. 692, 101 S. Ct. 2587, 2592-93 &
n.12 ("'key principle of the Fourth Anendnent is reasonabl eness —the bal ancing
of conpeting interests'" quoting Dunaway v. New York, 442 U.S. 200, 219 (1979));
Roaden v. Kentucky, 413 U.S. 496, 501-02 (1973); Chinel v. California, 395 U S.
752, 765 (1969); Terry v. Chio, 392 U.S. 1, 19 (1968); Cooper v. California, 386
U S 58, 59 (1967); United States v. Rabinowitz, 339 U.S. 56, 63, 66 (1950)
("whether the search was reasonable... depends upon the facts and circunstances
-- the total atnosphere of the case") .

- - - - - - - - - - - =-- - - - -End Footnotes- - - - - - - - - - - - - - - - -
[**44]

[Clonspiratorial crimes are conducted with nmore secrecy than nany ot her
crimes, and search warrants that seek evi dence of conspiracy, and otherw se neet
the required standards, may extend to all relevant evidence of that
crime. 0 herwi se, alleged conspirators would occupy a special protection from
prosecution that is not available to other accused persons. The same nmay be
said of search warrants seeking rel evant evidence of obstruction of justice.

Nei ther of these offenses possess any special inmmunity which would protect them
frombeing ferreted out by proper search warrants seeking rel evant evidence.
Wil e these of fenses nmay have certain subjective elenments,... the evidence that
proves such subjective elenents nay be objective, tangible and constitute clear
pr oof .

In Re Search Warrant Dated July 4, 1977, 572 F.2d 321, 328 n.4 (D.C. Cir. 1977),
rehearing en banc denied, 572 F.2d 328 (D.C Cir.), cert, denied, 435 U S. 925
(1978). See Also Andresen v. Maryland, 427 U S. 463, 481 n.10 (1976).

After careful consideration of defendants' clains against the warrant and its
inherently difficult execution, we conclude that the warrant was valid and that
its execution satisfied the [**45] ultimate constitutional requirenent of
reasonabl eness. See sections B and C, infra .

A.  Factual Sunmmary

Al t hough the facts relevant to each legal issue are discussed in context, a
brief overview of the search and seizure operation is appropriate here.
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On July 8, 1977, three search warrants were sinultaneously executed for
preni ses owned and operated by the Church of Scientology: one for Washington,
D.C., the other two for the Fifield Manor nl2 and the Cedars-Sinai Conplex nl3
in Hollywood, California. Since the evidence introduced at defendants' trial
was obtained fromthe Hollywod searches, not fromthe [ *1255] Washi ngt on
search, nl4 this opinion is concerned only with the validity of the former. The
search warrants were based upon a 33-page sworn affidavit nl5 which set forth
the results of the government's investigation into charges that various
officials of Scientology, including defendants, had conspired to steal — and
had stol en — docunents belonging to the federal governnent, and further had
conspired to obstruct justice by covering upon these crimes during a grand jury
i nvestigation of a burglary of the office of an Assistant United States Attorney
inthe United [**46] St at es Courthouse in Washi ngton, D. C

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - & - - & - - - - -

nl2 Fifield Manor is located at 5930 West Franklin Ave., Hollywood,
Cal i f or ni a.

nl 3 The Cedars-Siani Complex is located at 4833 Fountain Avenue, Holl ywood,
Cal i f orni a.

nl 4 The WAshington search spawned its own line of litigation. On July 27,
1977, Chief Judge Bryant held that the warrant executed at Scientol ogy's
facility in the District of Colunbia was invalid on its face, and granted
Scientology's notion for return of the seized docunents pursuant to Fed. R

Gim P. 41(e). In Re Search Warrant Dated July 4, 1977, 436 F. Supp. 689
(D.D.C. 1977). This court reversed Judge Bryant's decision and upheld the
validity of the District of Colunbia warrant. In Re Search Warrant Dated June
4, 1977, supra, 572 F.2d 321. Upon remand fromthis court, Judge Bryant then
found that "the agents... illegally and unconstitutionally executed this warrant
and converted this seizure of documents into a general exploratory seizure in
violation of the Fourth Amendnent...." In Re Search Warrant Dated July 4, 1977,

No. 77-0151, Menorandumand Order at 10a (D.D.C. Aug. 27, 1979). The deci sion
of the appeal to this court fromthat ruling is issued sinultaneously with this
opinion. In Re Search Warrant Dated July 4, 1977, Nos. 79-2138, 79-2176 (D.C

Cir. Cctober 2, 1981). [**47]

nl5 J.A at 165. The affidavit was signed by FBlI Special Agent Robert
Tittle, and was based l|largely upon information obtained fromM chael Meisner, a
former "Assistant Guardian for Information” and "National Secretary" in the
Sci entol ogy hierarchy. 1d . at 168; p. 21 supra .

- - - - - - - - =-=---=-=--- -BEnd Footnotes- - - - - - - - - - - - - - - - -

On July 7, 1977, the day before the searches took place, various supervisory
and | egal personnel fromthe FBlI's Los Angeles office, and others fromthe U. S.
Attorney's office in Washington, conducted a briefing for the agents who had
been selected to participate in the searches of Fifield Manor and the Cedars-
Sinai Conplex. At six am on July 8, teans of agents entered both Fifield
Manor and Cedars-Sinai to execute the search. The Fifield Manor search —the
smaller of the two — covered a four-room area around defendant Henning Heldt's
office on the sixth floor, his personal office, a large secretary's office, the
office of his assistant (defendant Snider), and an adjoining but separated
"pent house" room Wthin this area the agents searched approxi mately eight
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fourdrawer file cabinets, one two-drawer file cabinet, [**48] five desks,
three closets, and various piles of docunents and papers. They al so searched, but
seized nothing from an adjoining telex room All told, the agents seized
approxi mately 430 docunments fromFifield Manor. nl6

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -
nl6 See Fifield Inventory, Def. Exh. 421, 421la
- - - - - - - - =-- - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

The Cedars-Sinai search was far nore extensive. Although over 50 agents were
initially assigned to this search operation, nl7 by md-norning the supervising
agents decided that the nunber of agents on hand was insufficient. nl8
Accordingly, approximtely 50 additional agents —who had not been briefed the
day before —were added to the search teans. nl 9 Agents renmined on the site

searching well into the night, in over thirty roonms, and exam ned hundreds of
filing cabinets, boxes, desks, wall cabinets, and assorted | oose docunments. In
all, between 23,000 and 47,000 n20 separate docunents were seized from Cedars.
- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

nl7 See Tr. 8/23 at 50. Over 100 agents and other personnel are listed in
the Joint Appendi x as having been assigned to the Cedars-Sinai search, but it is
uncl ear whether this count includes the 50 late-arriving agents. See Def. Exh
575, List of Agents Assigned to Search, J.A at 1314-15. Agent Varley stated
that during the course of the Cedars-Sinai search approximately 180 FBI
personnel were "on the scene,"” and that fromone or two o'clock in the afternoon
continuously until two a.m the next norning between 110 and 130 FBI people were
actual ly engaged in searching. Tr. 8/27 at 188-90. [**49]

nl8 See Tr. 8/24 at 10; Tr. 8/27 at 17. United States v. Hubbard, supra, 493
F. Supp. at 230.

nl9 See Govt. Br. at 51; App. Br. | at 11; Tr. 8/24, at 35, 36, 38.

n20 Conpare Govt. Br. at 25 with App. Br. | at 30.

- - - - - - - -+ - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[ *1256]

I medi ately following the execution of the warrants, the Church filed two
separate actions in Los Angeles and in the District of Colunbia seeking return
of the seized property pursuant to Fed. R Cim P. 41(e). n2l Neither action
effected a return of all the docunents. n22 On August 15, 1978, defendants were
indicted by a federal grand jury in the District of Colunbia. Defendants urged
the district court below to suppress all evidence seized in the California
operations. After holding hearings in both Los Angeles and in Washi ngton, and
viewi ng personally the searched premi ses in Hollywod, the district court held
the California searches and seizures to be reasonable and refused to suppress
any of the fruits thereof.

Foot not es
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n21 See Church of Scientology v. United States, No. CV-77-2565-MVL (CD. Cal
Apr. 4, 1978, and July 5, 1978), reprinted at J.A 201-229, 230-258 (California
deci sions); note 14 supra (District of Colunbia decisions). [**50]

n22 The government has returned voluntarily approximately 40% of the
docunents it seized. See United States v. Hubbard, supra, 493 F. Supp. at 234;
Govt. Br. at 103 n. |l 31a.

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
B. Fourth Amendnent Interests Inplicated in This Case

The fourth amendment serves to protect two distinct interests. See generally
Cool idge v. New Hanpshire, 403 U S. 443, 467 (1971) (plurality opinion of
Stewart, J.). First, the warrant requirenent seeks to guarantee that any
searches intruding upon an individual's privacy nust be justified by probable
cause, as deternmined by a "neutral and detached magi strate." n23 Second, where
probabl e cause is found and a warrant issues, the particularity requiremnent
seeks to assure that

- - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - S
n23 Johnson v. United States, 333 U.S. 10, 14 (1948).
- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

those searches deened necessary should be as linited as possible. Here, the
specific evil is the "general warrant" abhorred by the col onists, and the
problemis not that [**5]] of intrusion per se, but of a general, exploratory
rummagi ng in a person's bel ongi ngs.

Id . As the Supreme Court stated decades ago

[t]he requirement that warrants shall particularly describe the things to be
sei zed nmakes general searches under them inpossible and prevents the seizure of
one thing under a warrant describing another. As to what is to be taken
nothing is left to the discretion of the officer executing the warrant. Marron
V. United States, 275 U. S. 192, 196 (1927).

O course, even when the search warrant neets both the probable cause and
particularity requirenments, the search itself must be conducted in a reasonable
manner, n24 appropriately limted to the scope and intensity n25 called for by
the warrant. See Terry v. Chio, 392 U S 1, 17-18 (1968) ("This Court has held
in the past that a search which is reasonable at its inception may violate the
Fourth Amendment by virtue of its intolerable intensity and scope."); id . at
28-29; United States v. Rettig, 589 F.2d 418, 423 (9th Cir. [*1257] 1978);
United States v. Cark, 531 F.2d 928, 931 (8th Cir. 1976). Wen investigators
fail to limt thenselves to the particulars in the warrant, both the
particularity [**52] requi rement and the probabl e cause requirenment are
drained of all significance as restraining nmechanisms, and the warrant
[imtation becomes a practical nullity. oedience to the particularity
requi rement both in drafting and executing a search warrant is therefore
essential to protect against the centuries-old fear of general searches and
sei zur es.

Foot not es
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n24 The right to be free from unreasonably broad searches is distinct from
those rights which concern a warrant's validity:

"The general right of security from unreasonabl e search and seizure was given
a sanction of its own and the anendnent thus intentionally given a broader
scope. That the prohibition against 'unreasonable searches' was intended,
accordingly, to cover sonething other than the formof the warrant is a question
no longer left to inplication to be derived fromthe phraseol ogy of the [Fourth]
Anmendnent . "
Payton v. New York, 445 U. S. 573, 584 n.23 (1980) (quoting N. Lasson, The
Hi story and Devel opnent of the Fourth Anmendrment to the United States
Constitution 103 (1937)).

n25 In this case, scope and intensity refer to the |ocation and manner in
whi ch the search was conducted. See text at IIl 2, 3 infra . Regarding the
term"intensity," see generally Harris v. United States, 331 U S. 145, 152
(1947) ("The sane neticul ous investigation which would be appropriate in a
search for two small cancel ed checks could not be considered reasonabl e where
agents are seeking a stolen autonobile or an illegal still.").

- - - - - - - -+ - - - - =-- - -BEnd Footnotes- - - - - - - - - - - - - - - - -
[**53]

Def endants' first claimis that the warrants for Fifield Manor and Cedars-
Sinai were overbroad. W have already dealt with that argunent in our opinion
inIn Re Search Warrant Dated July 4, 1977, supra, which concerned the facial
validity of the warrant to search Scientology's offices in Washington, a warrant
identical in all material respects to the ones challenged here. Each of the
warrants contai ned 162 descriptions of property subject to seizure. Itens 1-99
listed docunments alleged to have been stolen and copied fromthe office of an
Assistant United States Attorney in Washington, D.C Itens 100-148 |isted
docunents alleged to have been stolen and copied froman attorney at the Justice
Departnent, also in Washington. Finally, Itens 149-62 n26 |listed either
i nternal documents of Scientology, or other allegedly stolen docunments. Wth
respect to Itens 149-62, Scientology in In Re Search Warrant contended that an
agent would construe the warrant, for all practical purposes, as authorizing
di scretionary rummagi ng prohibited by the fourth amendnent. See generally In Re
Search Warrant, supra, 572 F.2d at 324, 327 (per curiam, 330 (statenent of
Robi nson, MGowan, JJ, on suggestion [**54] for rehearing en banc). W held,
on authority of Andresen v. Maryland, 427 U S. 463 (1976), that the warrant --

when read in conjunction with the affidavit -- was sufficiently specific and
particularized, did "not leave to the executing officers inpermssible
di scretion,” and was in all other respects valid. 1In Re Search Warrant, supra,

572 F.2d at 328. That determ nation controls this case. n27
- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - & - & - - - - - -

n26 The following itens appeared in the "Description of Property" attached to
each of the warrants:

149. Synopsis of Gerald Wlfe's June 10, 1977 G and Jury testinony.
150. Menmor andum notes or report prepared by Richard Wi gand on or about June

12, 1976 relating to Gerald Wl fe, Mchael Meisner, about a surreptitious entry
into the United States Courthouse building in the District of Col unbia.
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151. Any notes, nenoranda, or reports prepared by M chael Meisner and/or
Gerald Wife relating to their entry into the United States Courthouse on or
abount June 11, 1976 and their confrontation with two FBI agents on that date.

152. @uardian Order 1361.
153. @uardi an Order 1634.

154. Any and all Quardian Orders issued pursuant to Guardian Order 1634
whi ch woul d be identified as Guardian Order 1634 -- (nunber).

155. A Guardian Oder generally identified as "Snow Wite".

156. Any and all Guardian Oders issued pursuant to the Guardi an O der
generally identified as "Snow White" which would be identified by the nmention of
"Snow White".

157. Any and all docunments contained in the Operations Files concerning
Robert Snyder.

158. Any and all docunents of the Internal Revenue Service relating to the
Church of Scientology Calif, marked "Confidential, GO 1361 Material".(This would
include the Hawaii and California cases.)

159. Any and all docunents attached to a nenorandum from M tchell Hernmann
identified as "Mtch" or Mchael Meisner identified as "M ke".

160. Any and all nmenoranda witten by M chael Meisner identified as "M ke"
maki ng reference to attached governnent docunents.

161. Any and all docunents marked "Non-FQO ".

162. Any and all fruits, instrumentalities, and evidence (at this tine
unknown) of the crinmes of conspiracy, obstruction of justice and theft of
governnent property in violation of 18 U S. Code @@ 371, 1503 and 641 which
facts recited in the acconpanying affidavit nake out.

J.A at 162-63. [ **55]

n27 W disagree with the statement in the concurring opinion that the "ideas"
in these docunents are protected by the decision in Stanford v. Texas, 379 U S
478, 485 (1965). The docunments here bear no relationship to the material seized
in Stanford . Seizing the above docunents in no way indicates an intent by the
governnent to "[suppress] objectional publications,” or to "[stifle] liberty of
expression,” when it is "books that are seized because of the ideas which they
contain." Not one of the 14 itens (149-62) includes any "book," or "publication"
and none refers in any sense to any ideology, but only to ordinary unlawf ul
conspiracies and substantive crimnal offenses. The crimes charged here are not
"ideol ogi cal offenses.” Those who fornulate conspiracies to obstruct justice,
steal governnent property, burglarize, bug, harbor fugitives fromjustice, and
commt and suborn perjury before the grand jury (J.A 108-149, 150-199) have no
constitutional right under the first amendnent to conceal the docunentary
evidence thereof. A nere reading of itens 149 to 162 and the supporting
affidavit makes it plain that none of themtransgress the liberties protected by
the first amendnent. Likew se none of the docunments are of a religious nature.
In addition, this is not a third-party search situation as in Zurcher v.



Stanford Daily, 436 U.S. 547 (1978), and freedomof religion is not endangered
but encouraged when crimnal conspiracies are suppressed that attenpt to hide
behind religion.

Def endants also allege that the warrants | acked probabl e cause for various
particular itens listed, and also that the warrants were based on stale
i nformation. The probabl e, cause issue was briefly discussed in this court
earlier decision concerning the Washi ngton warrant:

These offenses [alleged in the affidavit] are not "anorphous" -- they are
specific, particularized and according to the affidavit supported by reans of
hard docunentary evidence as well as by sworn statenents of sone of the all eged
conspirators and principals in the conspiracy and substantive of fenses.... [We
agree with the finding of the United States Magistrate that the affidavit did
show probabl e cause[.]

In Re Search Warrant Dated July 4, 1977, supra, 572 F.2d at 326.

Def endants now focus their attack upon the probable cause basis for Itens
153-56. W fully agree with the district court that the affidavit provided
adequate support for the inclusion of itens 153-54 in the warrant. See United
States v. Hubbard, supra, 493 F. Supp. at 218; J.A at 171-72. Regarding itens
155 and 156, we agree with the governnent that although the affidavit's
description of "Snow White" as one of several "prograns directed agai nst
governnent al agencies" is "cryptic" and anbi guous, CGovt. Br. at 74.

Nevert hel ess, the affidavit does provi de probable cause to believe that the
"Snow White" programwas linked to crimnal activity. J. A at 171-188.

W also find that the affidavit provided adequate basis for the conclusion
that any of the docunents specified in the Description of Property m ght have
been found either at Fifield Manor or at Cedars-Siani; therefore it was
appropriate for both warrants to list all 162 particulars. See generally United
States v. Hendershot, 614 F. 2d 648, 653-54 (9th Cr 1980); United States v.

Mel vin, 596 F.2d 492, 495 (1st Cir.), cert, denied, 444 U S. 837 (1979)
(affidavit need not prove that it is "nore-likely-than-not" that evidence is at
the particular location to be searched, but only that it would be reasonable to
search for it in that |ocation).

Finally, we find unpersuasive defendants' argument that the affidavit was
stale. A fair reading of the affidavit reveals that it was based on information
confirnmed within a nonth innmediately preceding the search. See J.A at 192-94.
Inthis case, as in Andresen v. Maryland, supra, 427 U S. at 478 n.9, it was
"em nently reasonable" to believe that the docunments sought in the warrant would
be maintained in the locations indicated in the affidavit. See generally United
States v. Hubbard, supra, 493 F. Supp. at 218.

- - - - - - - - - - =-- - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[ **56] [*1258]

There remain, however, the issues related to the execution of the warrants.
n28 Normally, crimnal defendants seeking suppression on appeal allege that the
particul ar [*1259] evi dence used against themat trial was unlawfully
sei zed, and for that reason should not have been adnitted. Weks v. United
States, 232 U. S. 383 (1914). Defendants here, however, nmeke no such argunent.
They have made no attenpt before this court to single out as unlawfully seized
any of the 201 particular documents used against themat their trial.n29



Def endants argue instead that because the search as a whole was a generaly
search, all docunments therein seized nust be suppressed. Defendants apparently
have chosen to place all their hopes on an argunment for total suppression
asserting that "[u]lnless the exclusionary rule is held to require the
suppression of all the fruits of a general search, there will be no restraint
upon the conduct of such searches, and the core of the Fourth Amendment will
have been eviscerated." App. Br. | at 117 (enphasis in original).

- - - - - - ~-Footnotes- - - - - - - - - - - - - - - - - -

n28 Both sides vigorously argue the standing of the defendants to raise the
propriety of the search as an issue in this case. The governnent concedes,
however, that all of the defendants have a "legitimte expectation of privacy"
in their respective personal offices.See Gov't Br. at 65-72; Rakas v. Illinois
439 U. S. 128, 143 (1978). It is essentially uncontested, therefore, that
def endants nmay raise the issue of the scope of this search, at |east insofar as
it relates to their own offices which were located both at Fifield Manor (Heldt
and Snider) and at Cedars-Sinai (WIIlardson and Raynond). The di spute over
standing thus boils down to whether defendants' allegations of a general search
can be based, even in part, upon evidence that agents runmaged at will in areas
of Scientology's facilities not necessarily used by the defendants as their
personal offices.

The district court's resolution of this issue is unclear. At one point the
court stated that "only the defendants Heldt, Snider, WIIlardson, and Raynond
have fourth anendnent rights touched by the searches... and their rights are

limted to evidence seized fromtheir offices which is being introduced agai nst
them" United States v. Hubbard, supra, 493 F. Supp. at 215. Yet the court also
engaged in a lengthy analysis of defendants' allegations regarding a genera
search, allegations which rested upon the agents' conduct throughout their
search of the Fifield Manor and Cedars-Sinai conplexes. Id . at 228-34. W
believe the district court properly addressed these general allegations, and in
so doing properly considered the totality of the circunmstances surrounding the
search of the two buildings. See generally note 11 and acconpanying text supra

[**57]

n29 The district court noted that "defendants have made no attempt to
directly challenge the legality of the seizure of these case-in-chief
docunents.” United States v. Hubbard, supra, 493 F. Supp. at 221. Defendants
did, however, submt to the district court an analysis of the governnent's case-
in-chief docunents, asserting that "all the case-in-chief docunents must be
suppressed.” See Defendants' Resp. to Cov't Submission Relating to Case-in-Chief
Docunents, J.A at 864, 869

Al t hough we have not been asked to do so, we have carefully considered
def endants' analysis presented to the district court on this question, and find
it meritless. First, defendants virtually concede the government's assertion
that the documents were within the Description of Property listed in the
warrant. See Defendants' Mtion for Return of Gov't's Index Case-in-Chief
Docunents (Sept. 4, 1979). Second, their own chart detailing the |ocation of
the case-in-chief documents does not show any coming fromLawence's office or
fromthe "Action Bureau," the only locations the agents searched that appellants
seriously argue were outside the warrant. J.A 872-77. See pp. 14-15 & n. 18,
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infra . Finally, defendants' allegation that those case-in-chief docunments
seized under Itens 159-61 nust be suppressed for lack of particularity is
contrary to our holding that the warrant is sufficiently particularized. See
TAN 2 6-27 supra .

- - - - - - =----=-=-=--- - -End Footnotes- - - - - - - - - - - - - - - -
[**58]

W recogni ze that in sone cases a flagrant disregard for the limtations in a
warrant might transforman otherw se valid search into a general one, thereby
requiring the entire fruits of the search to be suppressed. See generally
United States v. Rettig, 589 F.2d 418, 423 (9h Cr. 1978); United States v.
Fernandez, 430 F. Supp. 794, 801 (ND Cal. 1976); United States v. N ne 200-
Barrel Tanks of Beer, 6 F.2d 401, 402 (D.RI. 1925). n30 Cf.United States v.
Tracy, 350 F.2d 658 (3d Cir.), cert, denied, 382 U S. 943 (1965) (all evidence
suppressed for disregard of limts on use of force). |If in this case |law
enforcenent officers had conducted a docunent search as if no limting warrant
existed, rummaging at will anong defendants' offices and files, then the nere
existence of a valid —but practically irrelevant -- warrant for certain
speci fied docunents would not be determ native of whether the search was so
unreasonable as to require suppression of everything seized. Defendants do show
several instances where documents were seized outside the warrant, but they do
not denonstrate such flagrant disregard for the terns of the warrant which m ght

nake the drastic remedy of total suppression [**59] necessary. Absent that
sort of flagrant disregard, the appropriate rule seens to be that where officers
seize sone itens outside the scope of a valid warrant, this by itself will not

affect the admissibility of other contenporaneously seized itens which do fall
within the warrant. See United States v. Forsythe, 560 F.2d 1127, 1134 (3d Cir.
1977) ("Assuning arguendo that the seizure of the itens not listed in the
warrant was illegal, this does not justify suppression of highly probative

evi dence consisting of those documents and records which were legally seized
pursuant to a valid warrant."); United States v. Daniels, 549 F. 2d 665, 668 (9h
Cir. 1977); United States v. Artieri, 491 F.2d 440, 445-46 (2d Cir.), cert.

deni ed, 419 U S. 878, 95 S.Ct. 142, [*1260] 42 L.Ed.2d 118 (1974); United
States v. Mendoza, 473 F.2d 692, 696-97 (5th Cr. 1972); United States v.

Hol mes, 452 F.2d 249, 259 (7th Cr. 1971), cert, denied, 405 U S. 1016 (1972).
See geneally United States v. Scott, 516 F.2d 751, 760 n.19 (D.C. Cir. 1975),
cert, denied, 425 U S. 917 (1976) (dictumnoting agreement with the rule.)

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n30 But see Vonderahe v. Howl and, 508 F.2d 364, 368-72 (9th Cir. 1974) (even
where overbroad warrant is conbined with overbroad search for docunents,
equi tabl e application of exclusionary rule does not require suppression or
return of all evidence seized).

- - - - - - - =---=-- - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[**60]

In the followi ng section, we outline the standards for judging the
reasonabl eness of a docunent search, and explain why the governnent's actions --

taken as a whole -- do not anount to a flagrant disregard of those standards. C
The CGeneral Search |ssue

"[T]he Fourth Anendnent confines an officer executing a search warrant
strictly within the bounds set by the warrant[.]" Bivens v. Six Unknown Naned
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Agents, 403 U. S. 388, 394 n.7 (1971). In the context of document searches, the
need to prevent "general, exploratory rumraging in a person's belongings"” n3l is
particularly acute. Unlike searches for other tangibles, document searches —
i ke eavesdropping and bugging "searches" n32 —tend to involve broad

di scl osures of the intimacies of private lives, thoughts and transactions. The
acute constitutional hazards of this sort of investigative activity have been
recogni zed by the Suprene Court. |In Andersen v. Maryland, 427 U S. 463 (1976),
whi ch involved a search and seizure of a crimnal defendant's office files, the
Supreme Court stated:

- - - - - - - - =---=-=-- - - - -Footnotes- - - - - - - - - - - - - - - - - -
n31 Cool i dge v. New Hanpshire, supra, 403 U.S. at 467. [**6]]

n32 The Court's directive to judicial officials in Andersen to enforce a
m ni m zati on requirement, discussed inmediately infra, has a parallel in
eavesdroppi ng and wiretap cases. See e.g ., Katz v. United States, 389 U S
347, 355-56 (1967); Berger v. New York, 388 U S. 41, 53-4, 56-7, 66-67 (1967).
See generally Scott v. United States, 436 U S. 128 (1978) (concerning both
judicial and statutory mnimzation requiremnments).

- - - - - - - -+ - =---=-- - -BEnd Footnotes- - - - - - - - - - - - - - - - -

We recogni ze that there are grave dangers inherent in executing a warrant
authorizing a search and seizure of a person's papers that are not necessarily
present in executing a warrant to search for physical objects whose relevance is
nore easily ascertainable. 1In searches for papers, it is certain that sone
i nnocuous docunents will be exam ned, at least cursorily, in order to determ ne
whet her they are, in fact, anong those papers authorized to be seized. Sinilar
dangers, of course, are present in executing a warrant for the "seizure" of

t el ephone conversations. In both kinds of searches, responsible officials
including judicial officials, mnust take care to assure that [**62] they are
conducted in a nmanner that mnimzes unwarranted intrusions upon privacy . Id

at 482 n.ll (enphasis supplied). n33
- - - - =---=-=--=-=---=--- -Footnotes- - - - - - - - - - - - - - - - - -

n33 Thus if any of the docunents used by the governnent as evidence-in-chief
agai nst defendants had been seized w thout scrupul ous adherance to the warrant,
we mght be required to reverse. But defendants make no case for suppressing
these particul ar docunents on those grounds, see note 29 and acconpanyi ng text
supra . There we have stated that the issue before us is not whether any
particul ar docunents used agai nst defendants should have been suppressed because
t hose docunments were seized in violation of the scrupul ous exactitude test;
rather the question is whether docunments lawfully seized under a valid warrant
shoul d be suppressed because the search acconpanying their seizure was too
general. The scrupul ous exactitude test is too rigorous a standard to use in
deciding that issue

- - - - - - - -+ - =---=-- - -BEnd Footnotes- - - - - - - - - - - - - - - - -

This court inplicitly recognized the inportance of the Andersen ninimzation
requi renent in our [**63] earlier decision concerning the Washi ngton warrant.
The court held the warrant valid, but did so expressly and repeatedly on the
ground that a study of the acconpanying affidavit would make the search warrant
sufficiently particular and specific so as to avoid the danger of a genera



search. In Re Search Warrant Dated July 4, 1977, supra, 572 F.2d at 324, 325
326, 327. Since the pernmissible intensity of any search is determ ned by the
description [*1261] of the things to be seized, n34 the court's explicit
references to the particulars in the affidavit indicated our intention that the
execution of this docunent search be confined to those particulars, so that it
woul d not beconme sinply a grant of "'authority to the agents to search for and
seize any evidence of conspiracies to steal governnent property and to obstruct
justice....'" |Id . at 324 (original enphasis). The court described that |atter
broad construction as being "patently incorrect,” and noted that "[t]he recited
facts and designations of property and offenses inmpose particular limts upon

the search warrant...." Id .It is undoubtedly true that a shorter, nore clearly
delimted warrant m ght have nade the agents' [**64] duty to properly limt
their search easier to fulfill. But the question nowis not whether the warrant

could or should have been nore narrowly confined; rather, given the broad scope
of this already approved warrant, the question here is whether the searching
agents properly confined thenselves to its terns when conducting their search. A
proper execution of a search warrant for nunerous docunents requires three

t hi ngs: adequate preparation; obedience to area linmtations; and restrictions on
seizure of itens not mentioned particularly in the warrant. W discuss each
requi rement, and the degree to which it was adhered in this case, bel ow

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -
n34 2 W LaFave, Search and Seizure @4.10(d) (1978); see note 25 supra

- - - - - - - -+ - =---=-- - -End Footnotes- - - - - - - - - - - - - - - - -

1. Adequate preparation

Warrants are not self-executing; they require agents to carry themout. In
order for a warrant's limtations to be effective, those conducting the search
nmust have read or been adequately apprised of its ternms. n35 Were, as here

the terns are numerous, conplex, and [**65] potentially overbroad unl ess
limted by the specifications of an extensive affidavit, the need for carefu
preparation on the part of those searching is essential. n36 In this case we

are convinced that nost of the agents conducting the search were provided with
as nmuch preparation and informati on as was reasonabl e under the circunstances to
enable themto carry out the warrant's conplicated terns. n37 On the other

hand, sonme 50 agents who arrived at Cedars-Sinai during the afternoon were given
nei ther a meani ngful opportunity to read the warrant and affidavit, nor any sort
of conprehensive briefing of their terns, before beginning their m ssion. n38
In conducting a search of this [*1262] conplexity and nmagnitude the agents
should be famliar with the general nature of the crimes that are charged and
the list of itens they are authorized to seize, either through reading of the
warrant or through adequate instructions or supervision fromthose in charge. |If
a suppl enentary docunent like an affidavit is essential to properly understand
the limtations of the warrant, see text at 10-11 supra, then its contents nust
be exami ned, or else comunicated to the agents by their supervisors. [**66]
n39 M ninm zation designed to control the proper scope of the search cannot occur
wi t hout such know edge.

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -
n35 Only when the agents are aware of the warrant, through personal know edge

or instruction, can they properly exercise the discretion vested in themto
carry out its terms. Cf . Daliav. United States, 441 U S. 238, 257 (1979) (in
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absence of specific instructions, execution of warrant "generally left to the
di scretion of the executing officers").

n36 As Judge Leventhal pointed out, "we are concerned with realities of
adm nistration of crimnal justice." More v. United States, 461 F.2d 1236, 1238
(D.C. Cir. 1972). He went on to note that in judging whether a warrant is
sufficiently particular, the court should assune that it will be "read 'with
reasonabl e effort' by the officer executing the warrant." 1d

n37 The majority of the agents spent the day before the search being
t horoughly briefed on the operation they were about to undertake. They were
provided with copies of the affidavit and the search warrant, and questions
regarding the warrant and the |aw of search and seizure were answered by their
team | eaders and by Assistant United States Attorneys. See United States v.
Hubbard, supra, 493 F. Supp. at 229-30; Def. Exh. 361, J.A at 1270; Def. Exh.
359, J.A at 1256, 1258; Tr. 7/16, at 94, 144-45, 164-65, 171. [**67]

n38 At |east one new agent admtted he had not read any of the 162
particulars in the warrant. Tr. 8/24, at 149. Supervising Agent Calley
admtted that the briefing given to the late arriving agents lasted no |onger
than 15 or 20 ninutes, and that they were not given copies of the warrant or
affidavit to examne.Tr. 8/24, at 38-9. Surely what the FBI spent all day
teaching and reviewing on the 7th of July could not be learned in only 15
mnutes on the 8th. Agent Calley's sinplified and inpreci se explanation of the
warrant's terns was an inadequate substitute for distributing copies of the
warrant and affidavit to the agents for their reference. See tr. 8/24, at 37-42
(Calley told the newconers, inter alia, "to be alert for any docunents that
tended to indicate the Church was involved in the defamati on of anyone's
character...," id . at 41); Tr. 8/27, at 188-90 (Agent Varley); Tr. 8/24 at 125
129-30, 146, 154 (Agent Maryman); id . at 88A-89 (Agent Harnmon); Tr. 8/27 at 61,
138 (Agent Dietzen); Tr. 7/16 at 287-88, 309 (Agent Oppy).

n39 See generally More v. United States, 461 F.2d 1236, 1238 (D.C Cir
1972); United States v. Johnson, 541 F. 2d 1311, 1315-16 (8th Cir. 1976); United
States v. Marti, 421 F.2d 1263, 1268-69 (2d Cir. 1970), cert, denied, 404 U S
947 (1971) .

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[**68]

Nonet hel ess, though the facts here in sone respects approach the limts of
constitutional acceptability, we do not believe that the arrival of a
suppl enentary contingent of inadequately prepared agents in this particul ar case
resulted in a general search which mght require the exclusion of all seized
docunents. Those agents who received inadequate information initially, and who
were brought in only after the supervising agents on the scene deterni ned that
addi ti onal manpower was required, n40 always represented less than half the
total of those searching at Cedars-Sinai. nd4l The agents operated in teans and
there is no evidence that the first group of agents, or the late arriving
agents, were not adequately supervised. They were instructed that if they had
questions regarding particular docunents, they should seek out their search team
| eaders who woul d determ ne whether the docunents fell within the scope of the
warrants; n42 such consultations occurred frequently throughout the operation
n43 They were also informed that copies of the warrant and affidavit woul d be
available for their use within the search area. n44 Even nore inportant, the
late-arriving agents worked al ongside [**69] and in conjunction with others
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n45 —both supervisors and searches -- who had been satisfactorily briefed, who
had reviewed the warrant and affidavit and had themin their possession, n46 and
who assisted the newconers in their choice of documents to be seized. n47 As a
final neasure, the leaders of the search reviewed many of the docunents
initially seized by the new agents in order to conpare themto the warrant's
particulars, before listing themin the inventory of itens to be seized. n48
Thus, on the whole, we conclude that the inadequate initial preparation of some
agents, though disturbing, did not so taint this search as to convert it into a
general rumuage for evidence, and we therefore decline to order conplete
suppression on this basis.

--------- -Footnotes- - - - - - - - - - - - - - - - -
n40 See Tr. 8/24, at 10.
n4l See note 17 and acconpanying text, supra .

n42 See Tr. 8/24, at 43-44, 147; Tr. 8/27, at 317

n43 See Tr. 7/16, at 272; Tr. 7/17, at 443; Tr. 8/24, at 177; 8/27, at 140.
n44 See Tr. 8/22, at 55; 8/24, at 41-44.

n45 See Tr. 7/16, at 309

n46 See Tr. 8/22, at 55; Tr. 8/24, at 151-52; Tr. 8/27, at 318. [**70]
n47 See Tr. 8/24, at 177.

n48 See Tr. 7/16, at 310; Tr. 8/27, at 316-17

- - - -End Footnotes- - - - - - - - - - - - - - - -
2. Area limtation .

A second linmtation upon searches concerns the area to be covered by the
search operation itself. It it well accepted that the authority to search
granted by any warrant is limted to the specific places described in it, and
does not extend to additional or different places. See, e.g., Keininghamyv
United States, 287 F.2d 126, 129 (D.C Cir. 1960); United States v. Principe
499 F.2d 1135, 1137 (1st Cir. 1974); 2 W LAFAVE, SEARCH AND SEI ZURE @ 4. 10
(1978). [*1263] In this case the only serious allegation of geographic
overbreadth n49 is raised by defendant Mary Sue Hubbard, and concerns Ms. Janet
Lawrence's office in Fifield Manor

- Foot not es-

n4d9 At Fifield Manor, defendants point out that the "Tel ex roont' across from
the Heldt suite was searched. However, they have stipulated to the fact that
not hi ng was seized therein.J. A 1337-38.

At Cedars-Sinai, the agents did conduct a broad prelininary search throughout
the facility, but this was done only to ensure the safety of the agents, to
prevent sabotage to the building or the docunents, and to locate the file
cabinets nentioned in the warrant. See Tr. 8/23, at 255; United States v.



Hubbard, supra, 493 F. Supp. at 277. No docunents were seized during this
prelimnary search. See J.A 132; 152.

However, later in the norning, a Cedars-Sinai search teamentered an area of
the first floor |abeled the "Action Bureau," and seized a small nunber of
docunents concerning "codes."” United States v. Hubbard, supra, 493 F. Supp. at
228; Tr. 7/16 at 243-50, 256-57.The "Action Bureau" was not nentioned in the
warrant or affidavit as being subject to the search, see also Gov't Br. at 22
n. 23, and Agent Cppy admtted that he continued to search this "Bureau" despite
knowing that it was not the "Information Bureau" specified by the warrant. Tr.
7/16 at 248. Although this search of the "Action Bureau" violated the area
limtations of the Cedars-Sinai warrant, see Church of Scientology v. United
States, No. CV-77-2565-MW., (CD. Cal. July 5, 1978), Mem Dec. at 14-16, J.A
at 243-45, the few docunents seized therein were returned by the governnent,
United States v. Hubbard, supra, 493 F. Supp. at 228, and not submitted as part
of its case-in-chief against defendants. See note 29 supra .

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[**71]

The Fifield Manor warrant authorized a search of "the suite of offices of M.
Henning Heldt[.]" The warrant also stated that "[t]he office of M. Henning
Heldt... is located on the sixth floor, the last office on the |left-hand side of
the corridor to the right of the elevator.” J.A at 155. No one else's office
was authorized to be searched at Fifield Manor. Ms. Lawence's office, a free-
standi ng penthouse room or hut, built out on top of the roof extendi ng outside
M. Heldt's office, n50 was not nentioned in the warrant; yet her office was
searched and many docunents therein seized. The question is whether or not her

office could reasonably have been viewed by the searching agents as constituting
part of "the suite of offices of M. Henning Heldt[.]"

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n50 A path fromthe public hallway elevators to the Lawence office structure
(bottomleft) which avoids the Heldt suite is illustrated by a broken line on
the map here reproduced:

- - - - - - - -+ - =---=-- - -BEnd Footnotes- - - - - - - - - - - - - - - - -

Appel lants contend that it could not for several reasons. First, [**72]
the agents who conducted the search, in their "302 forns" (dictated on July 8
and 14) describing the location fromwhich docunents were taken, designated the
hut as "the office of Janet Lawrence." n51 Second, Ms. Law ence

[ *1264]

[See Illustration in Oiginal] [*1265] informed the agents that the hut
was her office, not M. Heldt's, and that she did not work for M. Heldt. n52
Despite her statenent, and despite the lack of any information which m ght have
contradi cted Ms. Lawence, including any nmarking or identification on the hut,
the agents ignored her and demanded entry. The nost inportant factor, however,
is contended to be the physical discontinuity of the Heldt suite and the
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Lawence office. nb53 To reach the latter fromthe former the agents had to go
outside onto the roof of the Manor, and approach the free-standi ng penthouse
structure, which was approxinately nine feet fromHeldt's office wi ndows. Since
t he penthouse office was independently |ocked, access to the Heldt offices would
not al so provide access to it. Further, it is undisputed that the structure
could be easily reached without ever entering the Heldt suite of offices. n54

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n51 J. A 1273, 1276. See also CGovt. Stipulation, J.A at 1278 (" July 8,
1977, docunents were seized by FBI agents fromthe office of Janet Lawr ence").
[**73]

n52 See Tr. 7/6, at 291-92, 294.

n53 See note 50 supra .

n54 See Tr. 7/6 at 417-18; Tr. 8/29 at 324-30
- = - = - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

These contentions were responded to by the District Court which exam ned the
prenises and found in United States v. Hubbard, supra, 493 F. Supp. at 226, 227:

The only controversial question with respect to the scope of the Fifield
Manor search was the activity in Janet Lawrence's office and the telex room In
deciding this issue, the Court was greatly aided by the view of the prenises
taken at the defendants' request. As one enters the inner office of Henning
Hel dt, one is struck by the appearance of a hut across the terrace of the roof.
nl5 Access to the hut is available through French doors in the Heldt office
From the vantage point of an agent attenmpting to |locate the boundary of the
Hel dt suite, it would be reasonable to assune that this hut, right outside the
doors of the Heldt office, would be part of the suite.Mich has been nade of the
strict definition of a "suite." Whbster's Third New International Dictionary
defines "suite" as "a series or group of things formng [**74] a unit or
constituting a conplenent or collection: SET: as a (1): a group of roons
desi gned for occupancy as a unit." Since the nearest entrance to the hut was

through the office of Henning Heldt, it was logical to assune that those offices
formed a unit.In fact, Janet Lawence testified that she, and her co-workers in
the hut, had to use the restroomin the Heldt office . Trans, of August 29,

1979 at 326.She further testified that on the day of the search the office was
unmarked ; thus, there was nothing to indicate that it did not constitute part
of the Heldt suite. Trans, of August 29, 1979 at 346-47. (Enphasis added).

nl5 The Court paced off the distance between the Heldt office and the hut.
The distance is approximately nine feet.
The statenent of Ms. Lawrence that the hut was not Heldt's office was hardly
the statenent of an unbiased witness who should have been permitted to lay down
the boundaries for the agents' search. Access to the penthouse could be had
through the French doors in Heldt's private office, nine feet fromthe penthouse
entrance, and the bathroom used by the occupant of the penthouse was in the
Hel dt office. The long route to reach the "Law ence" [**75] room does not
i npress us as a reasonable alternative.
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These factors taken together convince us that entry into Lawence's office
was not outside the area linmtation of the Fifield Manor warrant. The District
Court's finding to that effect is not clearly erroneous and nust be sustai ned.
See generally Canpbell v. United States, 373 U S. 487 (1963); United States v.
Ri schard, 471 F.2d 105, 107 (8th Cir. 1973); United States v. Tallman, 437 F. 2d
1103 (7th Cr. 1971); United States v. Nardone, 127 F.2d 521 (2d Cir.), cert.
denied, 316 U S. 698 (1942). Evidence seized therefromwas therefore properly
sei zed. The defense, noreover, has conceded that none of the docunents seized
fromMs. Lawence's office were used as evidence-in-chief by the [*1266]
prosecution, n55 and has failed to make even a colorable argunent that they were
used in any other fashion by the governnent. Cf . Br. for App. Hubbard at 64-
5.  Seizure of docunents from Lawence's office thus did not affect defendants'
conviction in any way. And this search does not constitute evidence of flagrant
disregard for the warrant. The agents did not act capriciously or wantonly in
searching the Lawrence office. On the [**76] contrary, they entered only
after an Assistant United States Attorney was consulted by the agents in charge,
and a deliberate, collective decision was nade to proceed, n56 a decision not
wi thout sone good faith, rational basis. n57 The search of Ms. Lawence's
office therefore was valid and does not constitute evidence of a general search
requi ring suppression of docunments seized fromthe Heldt suite at Fifield
Manor . See cases cited at pp. 43-44, supra .

- - ~-Footnotes- - - - - - - - - - - - - - - - - -

n55 Statenent by M. Boudin at oral argunent. See also note 29 supra .

n56 See Tr. 7/19 at 5655-63.

n57 One agent, for exanple, who searched the Lawrence office apparently
bel i eved (erroneously) that it was part of the Heldt suite because access to it
could only be obtained by entering Heldt's personal office. Tr. 7/20 at 6029-
30. W note further that there were no washroomfacilities in the Lawence
office, and that Ms. Lawence therefore had to make use of the facilities in
the Heldt suite, a fact she admitted at the suppression hearing. See Tr. 8/29
at 326.

- - - - - - - =-=--=-=-- - - - -End Footnotes- - - - - - - - - - - - - - - - -
[**77]

3. Seizing Items Not Mentioned in the Warrant -- Limtations on the Plain
Vi ew Doctrine

W have already noted that the particularity requirenent of the fourth
amendnent "prevents the seizure of one thing under a warrant describing another.
As to what is to be taken, nothing is left to the discretion of the officer
executing the warrant." Marron v. United States, 275 U. S. 192, 196 (1927). Thus,
in general, only itens particularly mentioned in the warrant nay be seized. See,
e.g., United States v. Bills, 555 F. 2d 1250, 1251 (5th Cir. 1977); United
States v. Dzialak, 441 F.2d 212 (2d Cir.), cert, denied, 404 U S. 883 (1971);
United States v. Alloway, 397 F.2d 105, 110 (6th Cir. 1968). See also United
States v. Kirschenblatt, 16 F.2d 202, 203-04 (2d Cir. 1926). Applying this rule
with unmtigated rigor, however, would preclude the seizure of any item no
matter how obviously incrimnating at a glance, sinply because the searching
of ficer happened to be glancing pursuant to a search warrant. In Coolidge v.
New Hanpshire, supra, at plurality of the Supreme Court found that under certain
circunstances the police may seize objects in "plain view' when they are
searching pursuant to [**7§] a warrant, even though the warrant does not



speci fy those objects. The Justices recognized, of course, that an expansive
interpretation of the plain view exception mght swallow the rule of
particul ari zati on, since

any evidence seized by the police will be in plain view, at least at the
nomrent of seizure. The problemwth the "plain view' doctrine has been to
identify the circunstances in which plain view has |egal significance rather
than being sinply the nornmal conconmitant of any search, legal or illegal.
Cool i dge v. New Hanpshire, supra, 403 U S. at 465 (original enphasis).

Unl ess these circunstances are identified and applied, any warrant
authorizing a search for a particular docunent might, in conjunction with the
plain view exception, pernmt "a governnent official to use a seem ngly precise
and legal warrant only as a ticket to get into a man's hone, and, once inside,
to launch forth upon unconfined searches and indiscrinnate seizures as if armed
with all the unbridled and illegal power of a general warrant." Stanley v.
Georgia, 394 U. S. 557, 572 (1969) (Stewart, J., concurring). Cearly, the plain
vi ew exception nust be defined in such a way as to preclude using a [**79]
docunent search warrant as authority to search for and seize all evidence of
wrongdoi ng in the form of docunents which happen to be |located at the search
site. [*1267]

Based upon Coolidge, courts have fornmulated three limtations upon the plain
vi ew exception. First, the searching agents nmust lawfully be in the location

where their plain view ng occurs, i.e ., seizures based upon plain view can
occur only within the geographical linitations set out, or inplied, in the
warrant. nb58 Second, any seized itemunspecified in the warrant nmust possess an

incrimnating character plainly and i medi ately apparent on its face, a
character sufficiently incrimnating to establish probable cause for its seizure
despite the absence of a warrant nentioning it. Third, the searching agents
nust conme upon the unspecified itens inadvertently. W find the first
[imtation satisfied, and turn imediately to the latter two.

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -
n58 See Part Il C(2) supra .
- - - - - - - =---=--- - - - -BEnd Footnotes- - - - - - - - - - - - - - - - -

The requirenent that itens seized under plain view nust display a [**8(]
plain, inmediately apparent incrimnating character derives fromthe need to
protect the integrity of the warrant and prevent agai nst random runmagi ng.

[T]he extension of the original justification [for the search warrant] is
legitimate only where it is imediately apparent to the police that they have
evi dence before them the "plain view' doctrine nmay not be used to extend a
general exploratory search from object to another until sonething incrimnating
at |ast energes.

Cool i dge v. New Hanpshire, supra, 403 U S. at 466. Many courts have applied this
limtation to cases involving seized docunents where the warrant authorizing the
search did not specify them See, e.g., United States v. Ochs, 595 F.2d 1247,
1257 & n.8 (2d Cir.), cert, denied, 444 U S. 955 (1979) (nunerous cases
cited).The incrimnating character limtation necessarily pernits a brief

perusal of docunments in plain viewin order to determ ne whether probable cause
exists for their seizure under the warrant. See generally id . at n.8 (cases
cited). If in the course of that perusal, their otherw se incrimnating
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character beconmes obvious, they nmay be seized. 1d. See Mapp v. Warden, 531
F.2d 1167, 1172 (2d [**8]1] Cir), cert, denied, 429 U S. 982 (1976) ("it would
be sonewhat absurd to require an investigator to be oblivious to that which
woul d be apparent to anyone else with normal powers of observation"). Oherw se,
the perusal nust cease at the point at which the warrant's inapplicability to
each docunent is clear. Searching officers may not cart away documents

unspeci fied by the warrant which sinply | ook sonewhat suspicious, conb through
them carefully at their leisure and then return themif they do not constitute
evidence of crimnal activity. That sort of abuse would return us to the days
of the general warrant and nust be scrupul ously avoi ded

The other, closely related limtation on the adm ssion of unspecified
docunents seized under a search warrant is that of inadvertence. n59 This
requi renent has been subjected to substantial scholarly criticism eg ., 2 W
LAFAVE, SEARCH AND SEI ZURE @ 4.11(d) (1978); The Suprene Court, 1970 Term 85
HARV. L. REV. 3, 244-46 (1971), and has been unevenly applied by courts. Conpare
e.g., United States v. Davis, 542 F.2d 743, 745 (8th Cir.), cert, denied, 429
U S. 1004 (1976), and United States v. Wsong, 528 F.2d 345 (9th Cir. 1976)
(both [**82] courts characterize as "inadvertent" discovery of itens as to
which it appears police could have made showi ng of probable cause to seize, but
failed to do so), with United States v. Wnston, 373 F. Supp. 1005, 1007 (ED
M ch. 1974) (seizure of itemcannot be "inadvertent" if, before searching
begi ns, police have probable cause to seize it). In the context of this case we
believe the inadvertence limtation stands for the sinple proposition that
agents nmust not be searching for itens outside the particulars of the warrant
when they conduct the search; in other words, agents nust act in good faith to
confine thenselves to searching for the specified [*1268] itens.n60 If,
whil e conducting a search reasonably designed to find the specified items, an
agent observes an unspecified item for which probable cause to seize exists on
its face, he may seize it. He may not, however, seek a warrant or conduct his
search for the purpose of looking for itens not included in the warrant; rather
if he finds and seizes such itens, he nust do so truly "inadvertently."

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -
n59 See Coolidge v. New Hanpshire, supra, 403 U S. at 469-70 [**83]
n60 See generally United States v. Rettig, supra, 589 F.2d at 423
- - - - - - - =-=-- - - - - - - -BEnd Footnotes- - - - - - - - - - - - - - - - -
Applying the good faith/inadvertence linmtation in this case, we find no
per suasi ve evidence that the search was nerely a subterfuge to exam ne or seize
ot her evidence not specified in the warrant. See United States v. Hubbard,
supra, 493 F. Supp. at 231. On the contrary, it appears that the agents, in
their preparation and execution of the search, intended to |ook only for
evi dence concerning the offenses alleged in the warrant and affidavit,
specifically, evidence which was arguably within the scope of Item 162 if not
within the other 161 itens.n6l
- - - - - - - - =--=-=-- - - - - -Footnotes- - - - - - - - - - - - - - - - - -
n6l See notes 37, 42-48 and acconpanyi ng text, supra .

End Foot not es
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Turning to the question of conpliance with the i medi ately apparent
incrimnating character requirenent, we note that the district court failed to
note with specificity how many docunents were taken pursuant to the plain view
doctrine, or how many of [**84] those seized under plain view actually net
the incrimnating character requirenent. The court did decide that "red-box
data," and other docunents discussing infiltration and covert operations
directed against private and state organi zations, satisfied this l[imtation. 1Id

at 231-33. But it did not discuss nunerous other docunents alleged not to have
possessed an inmedi ately apparent incrimnating character, and admitted frankly
that "[p]erhaps sonme documents were seized outside the warrant." Id . at 234. For
their part, defendants allege that up to 71% of the docunents were outside the
particulars of the warrant, and thus their seizure could be justified only on
the basis of plain view, n62 they make no effort, however, to estinate how many
of these alleged "plain view docunents" were seized in violation of the
incrimnating character limtation. The court found the basis for the 71%
figure to be "valuel ess due to basic analytical flaws in [the] interpretation of
the warrant." 493 F. Supp. at 233. The Scientology claimwas al so based on a
random sanpl e of only 400 docunents out of 23,000 that were evaluated by a |aw
firmrepresenting appellants and by fifty "clerks" all of whom [**85] wer e
nenbers of the Church of Scientology (Tr. July 17 at 5075-80, 5103) . Wile we
do not accept the defendants' figure as necessarily accurate, and while we
recogni ze the district court's finding that at |least sone of the "plain view
docunents" satisfied the incrimnating character limtation, this still |eaves
us with the possibility that nmany docunments were inproperly seized under the
pl ain view doctrine.

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -
n62 See App. Br. | at 37-41. The governnent's figure is around 50.
- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

Assumi ng arguendo that numerous docunments not specifically discussed by the
district court in its treatment of plain view failed to nmeet the incrininating
character limtation, n63 we would still not hold that total suppression is
required in this case. Although it certainly would have been preferable to have
had a finding based upon an actual exami nation of the questioned docunents, we
believe here that the reasonabl eness of the execution of a search can be
determned fromthe subjective and objective behavior of the participants during
[**86] the search, as revealed by eyewitness testinmony. n64 The end result of
the search certainly [*1269] is a legitinate factor to consider in
evaluating its overall reasonableness, but it is not always an indispensable
i ngredient of the decision. Thus a good faith attenpt to stay within the
boundari es of an inherently broad warrant will support a finding that the search
—taken as a whole —was reasonable, even though a mgjority of docunents
seized mght turn out not to qualify for inclusion on nore leisurely reflection
We nust enphasize at this point, however, that our concern with the agents
obedi ence to the limtations of the warrant relates solely to determ ning
whet her a violation of such egregious nmagniture occurred that all fruits of the
search nust be suppressed. See pp. 89 supra . |If particular docunents seized
under the plain view exception had been adnmitted as evidence-in-chief against
def endants and the admissibility of those documents had been put in issue before
us, an entirely different analysis would be required.

Foot not es
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n63 | ndeed our exam nation of a nunber of the defense exhibits makes clear
that the requirenment was not met in some cases. See, e.g ., Def. Exhs. 277,

665, 51, 52, 53, 489, 498, 589A 589B, 621, 620, 488, 500, 469 (all discussed at
App. Br. | at 31-34). [**87]

n64 It is for the district court, of course, to decide in the first instance
whet her these two safeguards -- incrimnating character and good
faith/inadvertence —were observed during the search, and that court may enploy
any appropriate neans to make the deternmination. For exanple, an exam nation
here by the district court of those docunments alleged not to have been listed in
the warrant, or an exam nation of a representative sanple thereof, mght have
been very hel pful in judging whether the incrimnating character requirenment was
obeyed. The judge m ght have ordered a study to be perfornmed by an inpartia
master, or mght have done one hinself drawi ng upon a nutually agreed upon
sanpl e. In this case the trial court relied upon witness testinony to reach his
concl usi on, which we find supported by the record. See discussion at Parts 11
C(l) & (2) supra

W also find that the district court acted reasonably in rejecting defense
counsel's proffered studies purporting to anal yze the seized docunments. These
studies were found to be unreliable due to various nethodol ogi cal flaws, see
United States v. Hubbard, supra, 493 F. Supp. at 233; also, they m ght properly
have been rejected because the subjective evaluations involved in themwere

perfornmed by persons who nmight reasonably have been thought to be partial to one
si de.

- - --=---=---=---=--- -BEnd Footnotes- - - - - - - - - - - - - - - - -
[**88]

In conclusion, despite the possibility that sone (unspecified) docunents
seized under plain view failed the incrimnating character requirenent, we hold
that the searches of Fifield Manor and Cedars-Sinai were not so unreasonable
that total suppression is required.Nor, so far as we can tell, were any
documents which were admtted into evidence against defendants seized in
violation of the area or plain view |limtations discussed above. Hence, by way

of a sonewhat different rationale, we affirmthe district court's concl usion
that the seized docunents in this case need not be suppressed

[11. DI SQUALI FI CATION OF THE TRI AL JUDCE

Just prior to sentencing on Decenber 4, 1979, the defendants nmoved pursuant
to sections 144 and 455 of Title 28 to recuse the trial judge fromthe
sentenci ng process. The principal ground upon which the notion was nade was a
claimthat the trial judge had deceptively concealed fromthe defendants the
cause of the security measures taken during the Los Angel es proceedings. n65 In
a nenorandum opi nion filed on Decenber 14, 1979, the court denied the notion
upon a nunber of grounds.First, the court held the notion untinely. Second, the
court found that [**89] defendants did not file an affidavit of personal bias
or prejudice as required by 28 U S.C. @144. Finally, the court concluded that
the security measures it took in Los Angeles would not |ead a reasonabl e person
to question the court's inpartiality. United States v. Hubbard, Cr. No. 78-401
(D.D.C. Decenber 14, 1979) (rnenorandum denying notion for evidentiary hearing
and recusal).

Foot not es
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n65 In their notion for recusal, appellants described the "unusual security
precautions" as follows:

There was a table outside the courtroomwith a sign that stated that all
peopl e had to be searched. There was a netal detector outside the courtroom

A security officer was observed with a |oaded AR-15 autonmatic rifle in the
courthouse on that day.... The courtroomused in this case was the only one
that had a security table outside it or that had nore than the usual nunber of
marshals in it during that period. The Judge was acconpanied at all tines in or
about the courtroomby two marshals. ..

Motion at 4, reprinted in J. A at 1121.

- - - - - - - -+ - -+ - =-- - -End Footnotes- - - - - - - - - - - - - - - - -
[ **90]

The defendants contest the trial court's conclusions. They argue that their
notion was tinely because it was filed within a short tine after they discovered

"evi dence of deception." In addition, they contend that the judge's conceal nent
of the reasons [*1270] for the security neasures gives "rise to an

i nescapabl e i nference of bias against the defendants." Appellant's Brief Il at
XVii.

Al t hough appel l ants noved pursuant to 28 US.C @144 and 28 U. S.C. @ 455
they have essentially abandoned their argunent to the extent it is based on
section 144, see Appellants' Reply Brief Il at 2 n.|l, probably because their
notion was not acconpanied by the affidavit of a party as required by that
section. Appellants correctly note, however, that section 455 does not require
the filing of an affidavit, and, since recusal can be sustained under that
section on the same ground that exists in 144, appellants have lost little by
dropping their section 144 claim

Section 455, as anmended in 1974, contains two provisions pertinent to this
case. Subsection (a) states:

Any justice, judge, or nagistrate of the United States shall disqualify
himself in any proceeding in which his inpartiality [**9]] m ght reasonably
be questi oned.

Subsection (b)(1) adds:

He shall also disqualify hinmself in the follow ng circunstances:

Where he has a personal bias or prejudice concerning a party.... 28 US.C @
455(a), (b)(1).

Appel lants' claimof bias is largely dependent on the follow ng exchange
bet ween court and counsel, which occurred on the first day of the Los Angel es
heari ng:

MR NUSSBAUM Your Honor... | have never been involved in a case before
where there were unusual security neasures, so | don't really know why they are
made, and how far they ought to go.

MR, NUSSBAUM Not hi ng untoward has happened, as the Court is aware of, that
we mght not be aware of, to explain the security nmeasures?
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THE COURT: No.

I will nerely say this:

That this Court, along with, as you know, sone of the other judges of ny
Court, has been under special security -- maybe you don't know it — under
special security that is unrelated to this case

That is way sone nmarshals are with ne now, and have been for a considerable
period of tinme .
Tr. 7/3/79 at 11-12.

Def endants contend that the court's response was untrue in a nunber of
respects. First, they suggest that neither Judge [**92] Ri chey nor any of
his col | eagues had been under any special security prior to the hearing. Second
they posit that the marshals had not been with Judge Richey for a considerable
period of time. Third, they subnmt that the special security was in fact
related to their case.

Havi ng di scovered this evidence of deception, the defendants argue that a
nunber of other occurrences took on a different light —they refer to the
"hal Iway incident,"” the "first elevator incident," the "second el evator
incident," the denial of jury venire information, the disposition agreenent and
the rel ease of documents, and, finally, the sentencing itself. Before turning
to the substance of appellants' claim we nust first consider whether
appel lants' notion was tinely filed

The trial judge's conclusion that defendants were tardy in bringing their
notion to recuse does not lack support in the record. Their claimthat severa
i ncidents suddenly took on a different light once they learned that the tria
judge had m sled them concerning the reasons for the security in Los Angeles
appears sonewhat di singenuous. Even if we assunme that those incidents are

probative of prejudice or bias, we cannot believe [**93] that the dimlight
shed upon these matters by the discovery of an alleged fal sehood perpetrated by
the judge is sufficient to make the innocent appear evil. Mreover, it would

appear that at |east sone of the evidence upon which appellants rely to
denonstrate the judge's deception was known by or available to themat the tine
of the contested statenent. Appellants note that "[a] federal security officer
was posted on the roof of the courthouse with an AR-15 automatic rifle and

bi nocul ars. Counsel were inforned that he was [*1271] there because of 'the
Scientology case.'" Appellant's Brief Il at 2 n.3 (citing Mbtion for Evidentiary
Hearing and for Recusal at 4) (J.A 1121).

Al t hough section 144 contains an explicit tinmeliness requirement, section 455
has none. There is sone di sagreenent over whether section 455 contains an
implicit requirenment of tineliness. Conpare In re International Business
Machi nes Corp ., 618 F.2d 923, 932 (2d Cir. 1980) (tineliness requirenent) wth
SCA Services, Inc. v. Mrgan, 557 F.2d 110, 117 (7th Cr. 1977) (no tineliness

requirenent). |In the present circunstances, since the tardiness of appellants'
notion is not entirely free of doubt, we [**94] choose not to reach this
question. Instead, we will address the issue of disqualification as if it had

been raised in a tinely fashion by the parties or the court had sua sponte
considered it. W therefore turn to an exanm nation of the requirenents inposed
by the recusal statute.
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Now that section 455 contains a provision calling for disqualification in a
"proceeding in which [a judge's] inpartiality mght reasonably be questioned,"”
n66 we join our sister circuits in concluding that a showi ng of an appearance of
bias or prejudice sufficient to pernmit the average citizen reasonably to
guestion a judge's inpartiality is all that nust be denpnstrated to conpel
recusal under section 455. n67 A showi ng of the appearance of bias or prejudice
woul d seem necessarily to raise a reasonable question concerning the judge's
inmpartiality. W nust therefore test appellants’' notion on the basis of whether
or not they have established an appearance of bias or prejudice, as judged by an
obj ective standard.

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n66 28 U S.C. @455(a). Prior to its amendnent in 1974, section 455
provided in full

Any justice or judge of the United States shall disqualify hinself in any
case in which he has a substantial interest, has been of counsel, is or has been
a material witness, or is so related to or connected with any party or his
attorney as to render it inproper, in his opinion, for himto sit on the trial
appear, or other proceeding therein. [**95]

n67 See United States v. Mrkin, 649 F.2d 78 (1st Cir. 1981); Inre

I nt ernational Business Machines Corp., 618 F.2d 923, 929 (2d Cir. 1980); Rice v.
McKenzie, 581 F.2d 1114 (4th G r. 1978); Potashnick v. Port Cty Constr. Co.,
609 F.2d 1101, 1111 (5th Cr. 1980), cert, denied, 101 S. Ct. 78 (1981); Roberts
v. Bailar, 625 F.2d 125, 129 (6th Gr. 1980); SCA Servs., Inc. v. Mrgan, 557
F.2d 110 (7th Cr. 1977); United States v. Poludniak, No. 80-2133 (8th Cir. Aug.
14, 1981); Wod v. MEwen, 644 F.2d 797, 802 (9th Cir. 1981); United States v
Ritter, 540 F.2d 459 (10th Cir.), cert, denied, 429 U S. 951 (1976).

- - -End Footnotes- - - - - - - - - - - - - - - - -

W note initially that section 455 gives no gui dance concerni ng procedure.
n68 Under section 144, the judge nust determ ne the |egal sufficiency of the
affidavit required by that section accepting as true the facts stated with
particularity therein. |f those facts denonstrate bias, the judge nust recuse
hi nsel f. Section 455, since it inposes a duty directly upon the judge to eval uate
his own conduct, requires no affidavit, and as noted supra, appellants did not
file one in the district court. [**96] Their notion was acconpani ed by a
menor andum of |aw, which contained allegations of fact that were verified by one
of the defense counsel. W nust decide how a trial judge should treat such a
noti on nmade for recusal pursuant to section 455.

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n68 C. WRIGHT, A MLLER & E. COCPER, FEDERAL PRACTI CE & PRCCEDURE @ 3550
(1975); Comment, Disqualification of Federal Judges for Bias or Prejudice, 46 U
CH. L. REV. 236, 259 (1978).

- - -End Footnotes- - - - - - - - - - - - - - - - -

Prelimnarily, there is no support for the position that the facts alleged in
the papers submitted by a person relying on section 455 nust in every case be
accepted as true, whether the papers be a verified nmenorandumor are in sone
other form The very fact that section 455 is addressed directly to the judge



50

makes it evident that sone evaluation by the court of the facts giving rise to
the notion is anticipated in nost cases. The trial court may, of course, at its
option transfer the matter to another judge for decision. n69 Further, it is
wel | [*1272] within the trial court's discretion [**97] as well as
desirable in sone cases to hold a hearing. The appropriate procedure, then, may
depend upon the nature of the allegations made. n70 In this case the notion for
recusal, alleging an appearance of bias created by courtroom security measures,
was denied without a hearing by the trial judge to whomthe case was assigned.
Under these circunstances, we believe the proper course on appeal is to accept
as true the facts stated with particularity in appellants' verified recusa
notion. Viewing the issue in this light, we nonetheless reject appellants’
argunment for recusal

- - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n69 Appellants do not argue that the trial judge erred by refusing to
transfer the notion for recusal to another judge. In United States v. Hal deman,
559 F.2d 31 (D.C Cir. 1976) (en banc), cert, denied, 431 U S. 933 (1977), this
court held that under section 144 and predecessor section 455 the transfer to
another judge for decision is "at nost pernmissive." Id . at 131. See also In re
Corrugated Container Antitrust Litigation, 614 F.2d 958, 903 n.9 (5th Cir.),
cert, denied, 101 S. Ct. 244 (1980)

n70 All egations regarding actual extrajudicial conduct or involvenments, for
exanple, may typically present a nore conpelling case for a hearing than a
notion prem sed on rulings or comment made during actual courtroom proceedi ngs

whi ch are urged as evidence of bias or prejudice stemming from an extrajudicial
sour ce.

- - - - - - - -+ - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[**98]

Appel l ants recogni ze that disqualification based on prejudice is required
only if the alleged prejudice stens froman extrajudicial source. n7l1 Because
every instance upon which appellants rely to denonstrate the trial judge's bias
is either a judicial ruling or some other conduct that occurred during the
judge's fulfillnent of his judicial duties, we are tenpted to reject appellants’
argunment out of hand. Recognizing the legal requirenent of an extrajudicia
source, however, appellants have attenpted to create an inference of such fact
on the basis of courtroomconduct. n72 They subnit first that the security_
precautions taken during the Los Angel es proceedings were related to the
Sci entol ogi sts. n73 Second, they offer the observation that security
precautions are usually invoked based upon fear of bodily harm n74 Appellants
then argue that since there is nothing in the record to support the judge's fear
of any of the defendants, that fear nust be extrajudicial in origin. The fina
link in this chain of inference is that a deceptive conceal nent of the reasons
for the security evidences prejudice against the defendants. Thus, from an
al |l egedly deceptive statenent nade concerning [**99] courthouse security,
def endants draw concl usi ons both of prejudice and an extrajudicial source of
that prejudice.We are unable to accept either conclusion.

- - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n7l United States v. Haldeman, 559 F.2d 31, 132-34 & n.297 (D.C. Cir. 1976)
(en banc), cert, denied, 431 U S. 933 (1977).
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For a long tine before enactnent of new @ 455(a) in 1974, the judicia
understanding of @ 144 and old @ 455 was that they were to be confined in
operating to extrajudicial conduct or conditions.... Nothing we have observed
in the legislative history of new @ 455(a) suggests that this construction
shoul d be overturned. Absent clearer guidance as to the congressional intent,
we agree.... The appearance-of-inpropriety standard in terns sunmons a
di squalification, not merely when the judge's inpartiality mght sonehow be
qgquestioned, but only when it may reasonably be questioned. W think
reasonabl eness of the challenge nmust take due account of the effect which its
acceptance will have on the judicial process. So drastic would be the inpact
that we are unwilling to ascribe to ethical and |egislative fornulators of that
standard a purpose to direct it toward judicial rulings on questions of |law 559
F.2d at 133 n.297. See In re International Business Machines Corp., 618 F.2d
923, 929 (2d Cir. 1980); United States v. Ginnell Corp., 384 U S. 563, 583
(1966) . [**100]

n72 Appellants note correctly that particular judicial rulings can be
evi dence of an extrajudicial bias or prejudice. Appellants' Brief Il at 32.

n73 Shortly before oral argument in this court, appellants noved to augnent
the record on appeal with what they described as "concrete evidence confirning
the trial court's deception and bias." Appellants' Reply Brief Il at 4 n.3. This
notion was granted, but we have no occasion to consider the strength of these
subni ssions, since we are accepting as true the facts stated in support of
appel lants' nmotion for recusal, which facts included a claimthat the tria
court deceptively conceal ed the reasons for the Los Angel es security.

n74 Security precautions, however, nay also be taken to avoid disruption of
court proceedings. See, e.g ., Lacaze v. United States, 391 F.2d 516, 520-21
(5th Cir. 1968).

-End Footnotes- - - - - - - - - - - - - - - - -

[*1273]

First, defendants do not persuade us that the source of the judge's fear was
extrajudicial. W disagree with defendants that the record contains nothing
that m ght cause the judge to fear for his safety, for the safety of governnent
[**101] wi t nesses, or for the orderliness of the proceedings. The indictnent,
inter alia, charged the defendants with an unlawful conspiracy to stea
governnent docunents by illegal entry into federal offices and by a conspiracy
to obstruct justice by subornation of prejury before the grand jury. The
Di sposition Agreement led to judgnments that the defendants were guilty of a
conspiracy to obstruct justice with respect to their involvenment in the illega
entries. The overt acts acts alleged as evidence of the conspiracies included
handcuffing, gagging, arresting and ki dnappi ng Meisner and inprisoning himunder
guard when it appeared he was on the brink of surrendering to federa
authorities, and harboring a fugitive fromjustice. These are not placid
crimes. Substantial force was used in confining Meisner.ln a letter of June 3,
1977, Mary Sue Hubbard told Henning Heldt "to utilize resources to figure out a
way to defuse [Meisner] should he turn traitor." Indictnent P14 (45) (J.A 140).
The word "defuse" is not defined, but in light of the hostile acts already
directed agai nst Meisner, a reasonable interpretation could include severe
bodily injury. I ndeed, the search of Scientology's [**102] Washi ngt on
headquarters turned up a |oaded gun. United States v. Hubbard, 493 F. Supp.
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reasonable to take the security precautions that were taken and we refuse to
second-guess the district judge and the Marshal's service in their decision to
institute security. Consequently, we are unable to agree w th defendants that
the basis for institution of security nust necessarily have been extrajudicial
I ndeed, substantial security measures, only slightly |ess exacting, have been
permanent|ly enployed for a considerable period of tine at the United States
Court house in Washington, D.C where Judge Richey regularly hears cases.

Further, even if we were to accept all that appellants would have us assune -
- that the judge misrepresented the facts when he said the security was
unrelated to the Scientology case and that the source of the judge's fear could
only be extrajudicial —we could not accept appellants' position that this
necessarily evidences prejudice against defendants. Scientology's officers and
undoubt edly sone of its nenbers were highly agitated agai nst the governnent, as
is proved by the widespread organization [**103] of the conspiracy and the
extreme nmeasures that the conspirators took in an effort to achieve the unlawfu
obj ectives. Wen an organization or its leaders are involved in judicia
proceedi ngs, security neasures are properly inplenented to protect against an
over zeal ous rank and file nmenber of the organi zati on who overreacts to the
action taken against his leaders or institution. n75 If the judge had
reasonabl e grounds to fear that appellants or sone isolated nenber of the Church
m ght be carried away by the passion of the nonent and take sone rach action, he
had no obligation to tell themor their counsel that the security was inmposed
for that reason. Tight security neasures, which as stated above are routine in
the United States District Courts in the District of Colunbia, are, for the nost
part, irrelevant to the merits of a crimnal prosecution, especially in a
nonj ury suppression hearing. I ndeed, the effectiveness of security neasures may
be dimnished if their existence or purpose is disclosed

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n75 See, e.g ., People v. Remiro, 89 Cal. App. 3d 809, 153 Cal. Rptr. 89> 115
(Cal. App.) (photography, fingerprinting and search of spectators at trial of
Synbi onese Li beration Arnmy nenber), cert, denied, 444 U S. 876, 937 (1979).

- - - - - - - =-=--=--- - - - -End Footnotes- - - - - - - - - - - - - - - - -
[**104]

The question posed, then, is the relevance to the question of prejudice of a
judge's conceal mrent of a fact which has no bearing on the nerits of the case. An
appel | ate court cannot approve of judicial deceit, but the ultimte issue faced
by this court is the probative value of an alleged deception on the issue of
prejudice. Even if it occurred, the concealnment, as it is here alleged, is not
sufficient to raise the appearance of [*1274] prejudice in the nmind of a
reasonabl e person who is famliar with all the facts. Fromall the
circunstances it appears that a reasonable explanation of the judge's statenent
is that it was an inartful attenpt to tell appellants that the security neasures
were a matter for the court and the Marshal to determine. The court also may
have been notivated to protect the defendants fromthe damagi ng publicity that
m ght have resulted froma statenent by the court as to their nunmerous ill egal
acts as disclosed by the court file. In any event, in our judgnment appellants
have not carried their burden of establishing the appearance of prejudice.
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Qur determnation that appellants' argument concerning the judge's remarks
regarding security is unavailing [**105] obvi ates any extended di scussion of
the other incidents claimed to evidence prejudice. The elevator incidents and
the hallway incidents suggest little if anything about prejudice. The reliance
upon a nunber of rulings made by the judge is clearly msplaced: not only do the
rulings appear unexceptionable, they are incapable of supporting a finding of
extrajudicial, personal prejudice.

Appel l ants al so suggest that the trial court's failure to assign the case to
anot her judge for sentencing after having heard the proceedings to enforce the
Di sposition Agreenent required recusal under section 455(b) (1), which nekes
"personal know edge of disputed evidentiary facts concerning the proceedi ng"
grounds for disqualification. The short answer to this argunent is that
know edge gained through the court's judicial role is not "personal" know edge
within the meaning of the statute. United States v. Wnston, 613 F.2d 221 (9th
Cir. 1980).The conclusion nust be the sane if the judge's know edge is said to
create an appearance of prejudice under section 455(a). In re Corrugated
Container antitrust Litigation, 614 F.2d 958, 965 (5th Cir.), cert, denied, 101
S. C. 244 (1980); United States v. [**106] Lyon, 588 F.2d 581 (8th Cir
1978), cert, denied, 441 U S. 910 (1979); United States v. Cepeda Penes, 577
F.2d 754, 757-58 (1st Cir. 1978); United States v. Wl fson, 558 F.2d 59 (2d Cir.
1977). n76

-Footnotes- - _ - - - - - _ - - _ - - _ - - -

n76 Appellants' reliance upon Fed. R Cim P. 11(e)(1), which enjoins the
trial judge fromparticipating in discussions regarding plea agreenents, is not
persuasive. That rule seeks to avoid the appearance of prejudice that can arise
where a judge might be thought to be pressuring a defendant into accepting a
particul ar agreenent. See Advisory Committee Notes to 1974 Anendnent of Fed. R
Cim P 11. O .Longval v. Meachum 651 F.2d 818 (1st Cir. 1981) (state court
deni ed due process by urging plea bargain), petition for cert, filed, 50
US LW 3131 (Sept. 8, 1981) (MNo. 81-261). The prejudice clained here,
however, is one that existed after the enforcement proceedings, if ever. In any
event, "the nere fact that a judge has participated in plea discussion... does
not provide a reasonable basis for questioning a judge's inpartiality." United
States v. Cepeda Penes, 577 F.2d 754, 758 (1st G r. 1978).

- - - - - -+ -+ =-=--=-- - -End Footnotes- _ - - _ - - _ - - - _ - - -
[**107]

We are mindful of the counsel given by the Senate Judiciary Comittee
regardi ng amended section 455:

[ITn assessing the reasonabl eness of a challenge to [a judge's] inpartiality,
each judge must be alert to avoid the possibility that those who woul d question
his inmpartiality are in fact seeking to avoid the consequences of his expected
adverse decision. Disqualification for lack of inpartiality nust have a
reasonabl e basis. Nothing in this proposed |egislation should be read to
warrant the transfornation of a litigant's fear that a judge may decide a
guestion against himinto a "reasonable fear" that the judge will not be
inmpartial. Litigants ought not to have to face a judge where there is a
reasonabl e question of inpartiality, but they are not entitled to judges of
their own choi ce.
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S. Rep. No. 93-419, 93d Cong., 1st Sess. 5 (1973) (enphasis in original). The
trial judge properly determned that he was under no obligation to recuse
hi msel f fromthis case.

V. DI SQUALI FI CATI ON OF THE PROSECUTORS

Shortly before the suppression hearing defendants noved to disqualify the
entire office of the United States Attorney for the District of Colunmbia from
prosecuting this [**108] [*1275] case on the grounds (1) that the office
had a disqualifying enotional interest in the outcone of the case since it was
the "victinm of one of the crimes alleged in the indictment and (2) that one of
the United States Attorneys had been enployed by a law firm which represented
one of the defendants. The district court, in a nmenorandum and order filed July
30, 1979, denied defendants' notion. United States v. Hubbard, Cr. No. 78-401
(D.D.C. July 30, 1979) (nenorandum opi nion denying notion to disqualify
prosecutors) (J.A 269).

Initially, we are not persuaded by appellants' argunent that because the
i ndi ct mrent charged sone of the defendants with illegally entering the office of
a nenber of the United States Attorney's office all the assistants in the office
had a disqualifying interest in this prosecution. Appellants nstakenly contend
that the United States Attorney's office was the "victim" to the extent that a
"victim' exists in such a crine, it is the United States of America. As the
district court noted in denying defendants' notion, "[i]n this case, none of the
Assistant United States Attorneys actually prosecuting the case has been a

victimof any of the [**109] charges in the indictnent. Further, none of the
governnent attorneys has shown any special enotional stake in the outcone of the
case." Id . (J.A at 273). The illegal entry into one of the offices in a

large United States Attorney's office would require facts beyond those present

here to disqualify all of the lawers in the office fromprosecuting the
of f enders.

Appel | ants have apparently abandoned their argunent that the Assistant United
States Attorney's brief enployment with one of the law firns that represented a
def endant constituted a disqualifying interest. In its place they now contend
for the first time that they were deni ed due process because two prosecutors
were defendants in a civil action filed by the Church of Scientology ten days
after the search of Scientology's offices in Los Angeles, which suit "alleged
that the raids of July 8 were conducted in bad faith, with the intention of
violating [Scientol ogy's] constitutional rights." Appellants' Brief Il at 17.
See Church of Scientology v. Linberg, No. CV-77-2654 (C.D.Cal., filed July 18,
1977)  (J.A  1192).

Because of the failure to raise the matter before the district court we hold
that the issue is waived [**110] on this appeal. Kassman v. Anerican
University, 546 F.2d 1029, 1032 (D.C. Cir. 1976) (per curiam; MIller v. Avirom
384 F.2d 319, 321-23 (D.C Cir. 1967). This is not a court of original
jurisdiction. W recognize that this principle nmust give way whenever justice
so requires, id ., but our analysis of the record does not indicate that this is
such a case. W take this opportunity, however, to discuss the due process
concerns raised by appellants' notion. W conclude that, whether the supposed
interest of the prosecutors in such a situation is characterized as a pecuniary
one or as a personal or "enotional" one, the due process argunent is wthout
merit on the facts of this case.



It is of course inmproper for a prosecutor to participate in a case when he
has a pecuniary interest in the outcone.18 U S.C. @208 (1977). See Sinclair v
Maryl and, 278 Md. 243, 363 A 2d 468 (1976); People v. Jinenez, 187 Colo. 97, 528
P.2d 913 (1974); State v Detroit Mtors, 62 N J. Super. 386, 163 A 2d 227 (N J.
Super. 1960). The threat posed to a prosecutor's interests in his personal and
prof essi onal reputation by a bona fide civil action alleging bad faith in the
perfornmance of official duties [**111] should give rise to a simlar concern.
See, e.g., State v Cox, 246 La. 748, 16 So.2d 352, 357 (1964); Oregon State Bar
Comm on Legal Ethics, Opinions, No. 386 (1978). See also 28 CF.R @ 45.735-
13(a) (1980). The conflict in such cases arises because a public prosecutor, as
the representative of the sovereign, nust "seek justice —to protect the
innocent as well as to convict the guilty." Pennsylvania v. Dunlap, 474 Pa. 155
377 A 2d 975, 976 (1977) (Roberts, J., dissenting fromaffirmance by an equally
divided court). See Berger v. United States, 295 U.S. 78, 88-89 (1935); ABA
Code of Professional Responsibility EC 7-13 (1980). Qur system of justice
accords the [*1276] prosecutor wi de discretion in choosing which cases
shoul d be prosecuted and which should not.If the prosecutor's personal interest
as the defendant in a civil case will be furthered by a successful crinina
prosecution, the crimnal defendant may be denied the inpartial objective
exercise of that discretion to which he is entitled

The governnment contends that prosecutors cannot be disqualified when sued by
a defendant because defendants could then renove whichever prosecutor they
pl ease sinply by suing [**112] hi mn77 The defendants contend that this is
not so because all acts of a prosecutor taken in his quasi-judicial capacity
enjoy the protection of absolute imunity, see Inbler v. Pachtman, 424 U S. 409
(1975), and that therefore any suit conplaining of an action taken in a
prosecutor's quasi-judicial capacity would be frivolous and non-di squalifying.
In contrast, when a prosecutor actually participates in a search he is engaging
in investigative rather than quasi-judicial activity, see Marrero v. Cty of
Hi al eah, 625 F.2d 499 (5th G r. 1980), cert, denied, 101 S. Ct. 1353 (1981), and
therefore loses his absolute imunity fromsuit if the actually participates in
a search, n78 although retaining a qualified, good-faith imunity. n79

- - - -Footnotes- - - - - - - - - - - - - - - - - -

n77 This contention would apply in many cases, and nay have sone application
here, but we do not decide this phase of the case based on this argunent.

n78 See Butz v. Econonmou, 438 U. S. 478 (1978); Marrero v. City of Hi aleah
625 F.2d 499 (5th Cr. 1980), cert, denied, 101 S. Ct. 1353 (1981).

n79 Id . There is no show ng here that the prosecutors did not act in good
faith.

- - - - - - - -+ - - - - =-- - -End Footnotes- - - - - - - - - - - - - - - - -
[**113]

This distinction in principle between quasi-judicial and investigative
functions persuades us that a criminal defendant cannot routinely renove
prosecutors he dislikes, or fears, by suing them Unless the defendant can
conpl ain of some action taken by the prosecutor outside of his quasi-judicial
capacity, such suit will generally be barred by absolute inmmunity. As we held
recently:

[Albsolute imunity does not extend to a prosecutor engaged in essentially
i nvestigative or admnistrative functions. Halperin v. Kissinger, 606 F. 2d
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1192, 1208 (D.C. Cir. 1979), aff'd by an equally divided Court per curiam 49
US LW 4782 (June 23, 1981); Briggs v. Goodwin, 569 F.2d 10, 21 (D.C GCir.
1977), cert, denied, 437 U S. 904 (1978); Apton v. WIlson, 506 F.2d 83, 93 (D.C
Cir. 1974). However, when a prosecutor is engaged "in initiating a prosecution,”
his absolute imunity fromcivil suit is firmy established. I nbl er v. Pachtnman
,... 424 U. S. at 431.

Dellunms v. Powell, No. 80-1331, slip op. at 6-7 (DC Cir. July 24, 1981)
(footnote omtted). The distinction serves the public interest in the

adm nistration of crimnal justice. Mbst prosecutors participate in searches to
sone extent [**114] by drafting applications for search warrants and giving

| egal advice to agents conducting searches, and such practice is certainly
encouraged. A |loose disqualification rule based on |legal advice rendered in an
official capacity could disrupt the orderly process of crimnal prosecutions

wi t hout rendering any correspondi ng benefit to the public.

Al t hough we thus recognize in principle the possibility of a disqualifying
conflict arising out of a prosecutor's status as a civil defendant, we are
neverthel ess of the opinion that any conflict of interest that mght have
exi sted because two of the assistants here involved were nmade defendants in an
action brought by Scientol ogy based upon participation in an allegedly illega
search and seizure did not anobunt to a due process violation that would require
vacation of appellants' sentences. Gven the need to pronote the appearance of
justice, a trial court on tinely notion should disqualify a prosecutor from
participating in a crimnal action when he has a personal conflicting interest

inacivil case. n80 The [*1277] qguestion we face here, however, is the
very different one of what should be done when defendants have failed to nove
[**115] to disqualify on the ground of a conflict of interest, n81l yet assert

a denial of due process on appeal. See Magjuka v. Geenberger, 46 A D.2d 867
362 N.Y.S. 2d 162, 163 (1974). W nust reconcile the governnental interests in
conserving judicial and prosecutorial resources n82 and in preserving the
appearance of inmpartiality with the interest of the defendant in receiving fair
and evenhanded treatnent fromhis accusers. W believe the best resolution is
to require in such circunstances that the defendants prove actual prejudice.
Cf.United States v. Bird -man, 602 F.2d 547, 559-60 (3d Cir. 1979) (actua
prejudi ce standard applied where prosecutor testified before grand jury), cert.
denied, 444 U.S. 1032 (1980). Wth regard to an appearance of conflict on the
part of the prosecution, on appeal a defendant has cause to conplain only if he
was prejudiced. See People v. poplis, 30 N Y.2d 85, 281 N E. 2d 167, 330

N. Y.S. 2d 365 (1972). To the extent he might receive relief froma prosecution
solely on a showing of potential prejudice, he would be the undeserving
beneficiary of a rule that attenpts to pronote the public good. I n our judgnent
the strong governnental interest in expedient [**116] proceedings justifies a
rule that gives the defendants on the facts of this case relief only if they can
denonstrate prejudice; otherwise, the convictions will stand. n83

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - & - - - - - - -

n80 The potential conflict of interest that mght result froma persona
civil suit filed against an Assistant United States Attorney (AUSA) by a
defendant in a crimnal case for acts undertaken by the AUSA in his officia
capacity in the crimnal matter would have to be very strong before
di squalification would be justified. It could not be justified by nere
inference fromthe filing of the suit but would require proof, by clear and
convi nci ng evidence, of a prima facie case of m sconduct on the part of the
AUSA.
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n81 Although it is apparent that appellants did not argue in their May 8
1979, notion to disqualify that the prosecutors named in the civil suit had a
conflict of interest, they contend on appeal that "[t]he district court was nade
fully aware that prosecutor Banoun, apart frombeing a witness to the search
was also a defendant in a pending civil suit arising fromthe search."

Appellants' Brief Il at 22. Appellants point to the transcript of the
suppression hearing on July 16, 1979, when Assistant United States Attorney
Banoun stated, "I amone of the defendants." Tr. 7/16/79 at 9. This statenent

was rmade during di scussion concerning whether statenent made by sonme of the
agents who participated in the search to government |awers in preparation for
their defense in the civil action should be nade available to the appellants.

Under some circunstances, the conflict of interest will be so strong that
error mght result if the trial court fails to disqualify a prosecutor from
participation in a case when it learns of the facts giving rise to a conflicting
interest. This, however, is not such a case.The alleged conflict of interest
br ought about by the prosecutors being naned as defendants in the civil suit for
acts taken in their official capacity is not at all apparent, as evidenced by
the fact that appellants never relied on it as a basis for disqualification

[**117]

ng2 Cf .In re April 1977 Gand Jury Subpoenas, 584 F.2d 1366, 1369 (6th GCir.
1978) (en banc ) (denial of disqualification nmotion not appeal abl e because del ay
could "exert unwarranted influence in the governnent's choice of its prosecuting
attorney"), cert, denied, 440 U S. 934 (1979).

n83 This case, involving an alleged conflict of interest on the part of the
prosecution, is to be distinguished fromcases in which the burden of show ng
actual prejudice is typically not inposed. The cause for concern here is not on
a par with that present in a case where the defendants' own attorney is |aboring
under a conflict of interest, see Cuyler v. Sullivan, 446 U.S. 335 (1980), or
where he is tried before a judge with an interest in the result, see Tuney v.
Ohio, 273 U.S. 510 (1927). In such cases, the rights at stake are so fundanenta
that even if no actual prejudice is shown, reversal is required. United States
v. Decoster (Decoster IIl ), 624 F.2d 196, 201 (D.C. Cir. 1979) (en banc ).Wile
the prosecutor's duty "to seek justice," ABA Code of Professional Responsibility
EC 7-13, cannot be ninimzed, the less fundanmental nature of the threat to
defendants, coupled with the governnent's responsibility to administer justice
effectively on the public's behalf, makes actual prejudice the appropriate
standard here.

- - - - - - - -+ - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[**118]

Appel | ants have made no credible claimof actual prejudice based on the
prosecutors' alleged pecuniary or personal interest in the outcone of this
prosecuti on. In arguing that the pending civil suit produced a prejudicia
conflict of interest in the prosecution, they argue primarily that "dism ssa
[*1278] of the civil suit against Messrs. Banoun and Schuel ke [was nmade] a
bargaining chip in the disposition negotiations.... The government even sought to
withdraw froman agreenment it had reached with the defense on Septenber 23, 1979
that did not include dismissal of the civil suit against M. Banoun and
substitute for it an agreenent that provided for such dismnissal." Appellants
Brief Il at 55-56. Appellants claimthat this conduct evinces an effort by the
prosecutors to manipulate the crimnal case to their advantage in the civi
matter. W note in passing that these sane facts would equally well support the



conclusion that defendants, by initiating a highly questionable |awsuit, were
attenpting to create for thenselves a bargaining chip in order to obtain nore
favorabl e disposition of the crimnal charges in the indictnment.In any event,
the argunent need not detain this [**119] court long. First, the trial court
enforced the agreenent reached on Septenber 23, 1979, which did not contain any
provi sions that required Scientology to disnmiss its claimagainst the
prosecutors and other government personnel. Second, the Acting United States
Attorney did not raise the issue of the civil suits until after Septenber 23rd
the date upon which the court found the parties had agreed to the disposition it
enforced. Relief fromthe civil actions was proposed only on Septenber 26, as
def ense counsel apparently conceded shortly thereafter. See Transcript of

Settl enent Conference, Oct. 2, 1979, at 52. Finally, it appears, as the
governnent suggests, that |ead defense counsel had previously expressed a desire
for a conplete disposition:

"M. Hrschkop: ... If | could wap it up once and for all, and not have to
go through repeated prosecutions, that is one thing...." (Tr. 9/23/79 at 24-25)
(enphasi s added) (J.A . 474). See Govt. Br. at 144 n.168. W find, in short,
absolutely no support for the claimthat the crimnal charges were either
brought or prosecuted in a particular fashion in order to influence defendants
to dismss their civil suit. The government had [**120] previously acquired,
as the affidavit for the search warrant fully supports, very substantia
evi dence of nonstrous crimnal offenses which no responsible United States
Attorney could refuse to prosecute. The search warrants were requested to
obtain corroborative evidence of crines that were fully articulated in the
supporting affidavit.

We accordingly affirmthe district court's refusal to disqualify al
prosecutors in the office of the United States Attorney for the District of
Col umbi a, and reject defendants' new argunment that the participation in this
prosecution of prosecutors sued by Scientology for their official role in the
Los Angel es searches resulted in a denial of due process. Qur disposition of
the search and seizure issue, supra, also disposes of the claimthat the
governnent or the prosecutors participated in an illegal search

V. THE ALLEGED VI OLATI ON BY THE GOVERNMENT OF THE AGREEMENT FCR THE
DI SPCsI TI ON OF HUBBARD S CASE

After long negotiations the government subnmitted to the defendants a proposed
agreenent for the disposition of the case. Under the agreenent the defendants
woul d be found guilty by the District Court on a stipulated record
Specifically, [**121] def endant Hubbard was to be found guilty on Count
Twenty-three of the indictnent. Paragraph 5 of the Agreenent provided:

5.  The governnent retains the right to allocute on nmatters in any fashion it
chooses as to all defendants except the defendant Hubbard. As to the defendant
Hubbard, the government agrees to advise the Court as follows: "the governnent
takes no position and is making no request on the matter of sentence with
respect to the defendant Hubbard." It is understood that Ms. Hubbard through
her counsel will nmake no statenent in allocution concerning the facts of the
case. It is further agreed that as to any defendant, including Ms. Hubbard
the governnent nay dispute any statenents of fact on any matter with which it
has di sagreenent.... [*1279]

Septenber 23, 1979 at 5 PPM was set as the deadline for acceptance of the
agreenent by the defendants. Subsequently, the governnent contended that the
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def endants had failed to accept, so the agreement did not becone effective. The
defendants filed a notion for an order enforcing the agreenent, and requested an
evidentiary hearing on the matter. The court conducted such a hearing and on
Cctober 8, 1979 granted [**122] the defendants' notion. On Cctober 16, 1979
the governnent filed a notion for reconsideration of the court's order directing
enf orcenent. The governnent's notion was deni ed.

I nvoki ng Santobello v. New York, 404 U.S. 257 (1971), Hubbard now contends
that by a statenent in its notion for reconsideration the governnent violated
paragraph 5 of the disposition agreenent, by taking the position "that Ms.
Hubbard should receive a jail sentence, especially since she was at the head of
the conspiracy." Analysis of Hubbard's conplaint requires consideration of the
context in which the governnent's statenent was nade.

At the hearing on the notion to enforce the disposition agreenment Hubbard's
counsel, M. Boudin, testified that the government's position was that Hubbard
shoul d not receive a jail sentence. Thus M. Boudin testified:

QWwell, you did urge the court to continue the case on Friday, the 21st?

Al think | have consistently urged the court to continue this case in the
hope that we woul d achieve the result of an agreenent, or to enforce an
agreenment which | thought we had reached.

A As far as | was concerned, |, personally had only one objective: to carry
out what | thought [**123] was the government's position that it did not want
M's. Hubbard to go to jail.

Q Now, M. Boudin --

A And that is all | had personally in mnd. I was not concerned about the
crimnal prosecution of Ms. Hubbard el sewhere.

I was not really concerned about testinonial inmmunity, or the problem

My real concern was only one thing: to nake it clear to the court that the
governnent did not want Ms. Hubbard to go to jail.

Q M. Boudin, wasn't it, in fact, the governnent's position that Ms. Hubbard
should go to jail, but that that would be left up to the court?

A Absolutely not. Absolutely not. The governnent told ne in Los Angeles
that it did not expect that the court would put Ms. Hubbard in jail.That was an
unequi vocal statenent nade --

Q You are saying --

A (Continuing) -- by M. Banoun and by M. Reardon.

And the governnent repeated in the neetings of the week of Septenber 17th
that it did not want to say explicitly that it did not want Ms. Hubbard to go
to jail, because that would be contrary to a policy position.

But that it did not expect the court to put Ms. Hubbard in jail.

Q M. Boudin, that is quite different fromsaying that the governnent stated
[**124] it did not want Ms. Hubbard to go to jail, isn't it?
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A No, | think the government stated that it did not want Ms. Hubbard to go
to jail, because it recognized in Los Angeles and here one thing that was
i ndi sputable, and that | told his honor in the presence of M. Banoun at the
bench: Nanely, Ms. Hubbard's ill health.

(Tr. 10/5/79 at 121-24) Counsel for Heldt and Snider, M. Hirschkop, also
sounded this thene:

The governnent kept making it clear that they did not care to have Ms.
Hubbard incarcerated, but they did not want to nake that known to the court.

The prosecution agreed they were not anxious to see Ms. Hubbard go to jail.

[*1280] That was not their position. They just didn't want to say that to the
court publicly.

(Tr. 10/2/79 at 13, 20)

In his testinony at the hearing Assistant United States Attorney Banoun

deni ed that the prosecutors had said they did not want Ms. Hubbard to go to
jail:

W indicated that we would, that our office would under no circunstance enter
into any agreenent which bound any court to a pre-plea agreenent, that there
woul d be no incarceration, that our office just didn't do it and we didn't
believe any of the judges in this [**125] court did.

Q M. Banoun, did you at any tine tell M. Boudin that you were opposed to or
did not want his client, M. Hubbard, to goto jail?

A Absol utely not.

QDdyou --

A To the contrary, | would say.
Q Excuse nme?

Al would say that | never said that, that | told himwhen we were
negotiating in LAit was quite possible she may not go to jail; on the other
hand, it's quite possible she may.

W did not -- | said we could not bind the judge in any way. It was totally
up to the judge, but that we would not stand up and take a position of no jail
because that would not be consistent with our theory of the case or the United
States' position or the best interests of justice.

QDd you at any tinme tell M. Boudin that you didn't expect the Court to
send his client to jail?

A Absol utely not.
(Tr. 10/5/79 at 210p, 210q)

At the instance of the defendants the District Court ruled that because
United States Attorney Rauh had cross examned a witness at the hearing, he
woul d not testify concerning the government's position.
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In proposed findings of fact on the nmotion to enforce the disposition
agreenent, filed, on Septenber 30, 1979, the defendants stated that [**126]
during the negotiations on the agreenent

Def ense counsel argued strenuously for inclusion of a statenment that "the
governnent does not seek Ms. Hubbard's incarceration." Defense counsel pointed
out that fromthe beginning the other defendants had expressed the willingness
to sacrifice their own personal interests in return for favorable consideration
for Ms. Hubbard, and that the governnent's own formulation indicated a
conclusion that the interests of justice did not denand the incarceration of
M's. Hubbard. The governnment |awyers said that for "policy" reasons only, they
were unwilling affirmatively to state the latter proposition on the record,
al t hough several of the prosecutors did feel that the interests of justice did
not require Ms. Hubbard's incarceration.

J. A at 998.

In its notion of Cctober 15, 1979 for reconsideration of the order enforcing
the agreenent the governnent stated:

The defense has maintained in its notion and during the hearing that the
governnent felt that the interests of justice did not require Ms. Hubbard's
incarceration. This is not so. M. Rauh would have testified that he believed
that Ms. Hubbard should receive a jail sentence, especially [**127] si nce
she was at the head of the conspiracy. The government agreed not to allocute as
to Ms. Hubbard because this issue was hol ding up a possible disposition and
because the governnent believed that the Court would recognize that Ms. Hubbard
was at the top of the conspiracy and inpose the appropriate jail sentence.

J.A at 507 (footnotes omtted). Hubbard views this statenent as an inproper
and prejudicial attenpt by the governnent to evade its promise to nake no
request with respect to a sentence in her case.

Consi dering the government's statenent in context we think it is not
susceptible of the interpretation placed upon it by Hubbard. The statenment was
a direct response to the testinony of Hubbard's counsel that [*1281] t he
governnent "did not want Ms. Hubbard to go to jail." That statenent constituted
an anticipatory allocution on behalf of Hubbard. Believing as it did that the
statement was a misrepresentation of its position the governnent was under a

duty to dispute it. In so doing the governnment properly availed itself of the
proviso in the settlement agreenent "that as to any defendant, including Ms.
Hubbard, the governnent may di spute any statenents of [**128] fact on any

matter with which it has disagreenent." Had the governnent failed to challenge
def ense counsel's representation the court in passing sentence would have acted
on a factual prenmise that in the government's view was false; and no disposition
agreenent could require the governnent to pernit that to happen.

The governnent did not violate the disposition agreenent.

VI . THE REFUSAL TO GRANT TESTI MONIAL | MMUNITY TO KEMBER A.  Hubbard's Motion
for "Use" Immunity for Kenber

Mary Sue Hubbard, second only to her husband L. Ron Hubbard in the hierarchy
of the world-wi de Church of Scientology, was the first-naned and pri nci pal
defendant in the conspiracy count and associ ated of fenses charged in the
indictnment. She held the title of "Controller" and Commodore Staff Guardian
(CSG , and had duties under her husband which included supervision of the
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GQuardi an O fices. J.A at 927. Shortly before the scheduled trial date, she
noved the court, after the governnent denied a simlar request, for an order
pursuant to 18 U. S.C @ 6002 (1970) n84 granting testinonial ("use") immunity
to Jane Kenber so that Kenber could offer allegedly "excul patory” testinony in
behal f of Ms. Hubbard. [**129]

- - - - -Footnotes- - - - - - - - - - - - - - - - - -
n84 The use imunity statutes provide:
@ 6002. Inmmunity generally

Whenever a wi tness refuses, on the basis of his privilege against self-
incrimnation, to testify or provide other information in a proceedi ng before or
ancillary to —

(1) a court or grand jury of the United States,
(2) an agency of the United States, or

(3) either House of Congress, a joint commttee of the two Houses, or a
comm ttee or a subcomm ttee of either House
and the person presiding over the proceeding communicates to the witness an
order issued under this part, the witness may not refuse to conmply with the
order on the basis of his privilege against self-incrimnation; but no testimony
or other information conmpelled under the order (or any information directly or
indirectly derived from such testinony or other information) may be used agai nst
the witness in any crimnal case, except a prosecution for perjury, giving a
fal se statement, or otherwise failing to conply with the order.

@ 6003. Court and grand jury proceedings

(a) In the case of any individual who has been or may be called to testify or
provi de other information at any proceeding before or ancillary to a court of
the United States or a grand jury of the United States, the United States
district court for the judicial district in which the proceeding is or may be
held shall issue, in accordance with subsection (b) of this section, upon the
request of the United States attorney for such district, an order requiring such
individual to give testinony or provide other information which he refuses to
give or provide on the basis of his privilege against self-incrimnation, such
order to beconme effective as provided in section 6002 of this part.

(b) A United States attorney may, with the approval of the Attorney Gener al
the Deputy Attorney General, or any designated Assistant General, request an
order under subsection (a) of this section when in his judgment --

(1) the testimony or other information from such individual may be necessary
to the public interest; and

(2) such individual has refused or is likely to refuse to testify or provide
other information on the basis of his privilege against self-incrimnation

End Foot notes
[**130]



Jane Kenber, the second-nanmed defendant in the indictment, which describes
her as having "the title of 'Quardian Wrld-Wde' (GMY and head[ing] the daily
operation of all Guardian's Ofices, reporting directly to L. Ron Hubbard and
Mary Sue Hubbard." Indictnent P5 (J.A 109). She succeeded Ms. Hubbard."
Indictnent P5 (J.A 109). She succeeded Ms. Hubbard as the person responsible
for the day-to-day activities and supervision of the Guardian Ofice. Affidavit
of Stephen M Bird at 11 (J.A 927). Kenber is one of the principal defendants
in the case. At the tine of Hubbard's notion Kenber was a fugitive in England,
[*1282] where she conducted Scientol ogy operations, and was fighting
extradition to this country. Hubbard's notion sought nore than nere use
immunity for Kenber.It requested in addition that the governnent permt Ms.
Kenmber to travel to the United States to testify in aid of Ms. Hubbard and then
allow her to return to England to continue her legal challenge to the
extradition efforts of the United States.

Nei t her Hubbard nor Kenber filed personal affidavits as is normally required.
I nstead Hubbard's local |awer (Boudin) and Kenber's British solicitor (Bird)
[**131] filed what are essentially hearsay affidavits. The solicitor's
affidavit is based on " instructions | have received fromMs. Kenber," and
relying thereon states that she would testify to certain facts in support of
Hubbard that allegedly would be beneficial to Hubbard's case. Because of the
di sposition we nake of this notion we will not deal with the procedural defects
of such affidavits, but will analyze their evidentiary allegations as though the
facts had been properly presented.

B. "Use" Immunity in the Courts

The first, and nost decisive reason for affirmng the refusal of the
governnent and the court to grant Hubbard's notion for "use" imunity for Kenber
lies in the decisional law interpreting 18 U S.C. @® 6002 and 6003.

Recent cases interpret the relevant statute as not obligating the governnent
to grant use inmmunity to a putative defense witness who is a principal co-
def endant of the defendant who seeks the immunized testinony. Wile upholding
the validity of the "use" imunity statute, the Supreme Court, by Justice
Powel | , pointed out:

"Once a defendant denonstrates that he has testified, under a... grant of
immunity, to matters related to the federal prosecution, [**132] the federal
authorities have the burden of showing that their evidence is not tainted by
establishing that they had an independent, legitinmate source for the disputed
evi dence.

Kastigar v. United States, 406 U. S. 441, 460 (1972), quoting Mirphy v.

Waterfront Commission, 378 U.S. 52, 79 n.18 (1964). Ganting "use" immunity thus
i ncreases the potential burden of proof the government nust bear. | f defendants
could obtain testinmonial immnity for other defendants to testify, it would
inevitably snarl crimnal proceedings.The inagination of defense counsel could
run riot and, with the governnment being unable to control the extent of the

Wi tness' testinony, immnity and clains of imunity for the codefendant w tness
woul d be sprouting with every answer.

The recogni zed rule is that the statute does not obligate the governnent to
grant "use" imunity to defendants' w tnesses and the power to apply to the
court for use imunity is confined to the governnent. Gochul ski v. Henderson,
637 F.2d 50 (2d Cir. 1980), cert, denied, 101 S. Ct. 383 (1981); United States
v. Turkish, 623 F.2d 769 (2d Cr. 1980), cert, denied, 101 S. Ct. 856 (1981);
United States v. Lenz, 616 F.2d 960, 962-63 (6th [**133] Cir.), cert, denied,
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447 U.S. 929 (1980); United States v. Kl auber, 611 F.2d 512 (4th Cr. 1979),
cert, denied, 446 U S. 908 (1980); United States v. Bacheler, 611 F.2d 443 (3d
Cr. 1979); United States v. Hernman, 589 F.2d 1191 (3d Cir. 1978), cert, denied,
441 U.S. 913 (1979); United States v. Graham 548 F.2d 1302, 1314 (8th Cir.
1977); In re Kligo, 484 F. 2d 1215, 1222 (4th Gr. 1973).

Generally, a trial court has no authority, in the absence of a request by the
government, to provide use imunity for a defense witness.United States v.
Herbst, 641 F.2d 1161, 1168 (5th Cir. 1981); United States v. Lenz, 616 F.2d 960
(6th Cir.), cert, denied, 447 U S. 929 (1980); United States v. deason, 616
F.2d 2, 27-28 (2d Cir. 1979), cert, denied, 444 U S. 1082 (1980); United States
V. [*1283] Ni ederberger, 580 F.2d 63 (3d Cir.), cert, denied, 439 U S. 980
(1978); United States v. Mrrison, 535 F.2d 223 (3d Cir. 1976); United States v.
Berrigan, 482 F.2d 171 (3d Cr. 1973). Contra, United States v. DePalm, 476
F.Supp. 775 (S.D.N.Y. 1979). Were the defense has been denied nateri al
testinony by prosecutorial msconduct, however, two courts have held that the
trial court, in order to correct [**134] such m sconduct, may order the
governnent on renmand to grant use imunity or suffer the dismissal of its case.
United States v. Herman, 589 F.2d 491 (3d Cir. 1978), cert, denied, 441 U S. 913
(1979); United States v. Mrrison, 535 F.2d 223 (3d Cir. 1976); cf.CGovernnent of
the Virgin Islands v. Smith, 615 F.2d 964 (3d Cir. 1980) (distinguishing
statutory and "judicial" inmmunity); see also Earl v. United States, 361 F. 2d
531, 534 n.Il (D.C Cir. 1966), cert, denied, 388 U S. 921 (1967).This is not
such a case.

An extensive discussion of the cases is not necessary. The Second Crcuit's
decision in United States v. Turkish, 623 F.2d 769 (2d Cir. 1980), cert, denied,
101 S. Ct. 856 (1981), discusses the alternatives. The defendants there noved
that seventeen of the prospective defense witnesses be granted imunity and be
required to testify under 18 U S.C. @ 6001. The custonary argunment was nade by
the novants that "these w tnesses could provide excul patory testonony, but would
invoke their Fifth Amendnent privilege and decline to testify unless conpelled
to do so." At the trial court's invitation the governnment considered the
request, but decided not to grant immunity, and the validity [**135] of this
deci sion was upheld by the trial court after the trial. Affirmng that
deci sion, the Second Crcuit comrented:

[We think trial judges should summarily reject clains for defense witness
i munity whenever the witness for whomimmunity is sought is an actual or
potential target of prosecution . n85 No hearing should be held to establish
such status . The prosecutor need only show that the w tness has been indicated
or present to the court in canera an ex parte affidavit setting forth the
circunstances that support the prosecutor's suspicion of the witness's crininal
activity.

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - & - - - - - -

n85 W& do not believe that the Second Crcuit's decision in Turkish should be
taken as holding that the governnent nust grant imunity in every case unless
the witness is "an actual or potential target of prosecution." Such an
interpretation of the statute would ignore the fact that the witness is clainng
self-incrimnation. That the governnent is not then targeting the w tness does
not mean he m ght not eventually be a target. If all untargeted w tnesses were
granted conpul sory use inmunity then they could secure immunity from sone of the
wor st then undi scovered crines by nerely testifying in court on a defendant's
behal f



- - - - - - - =-- - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[**136]

623 F.2d at 778 (enphasis added). The court deferred passing on factual
situations where the witness is not an indicted defendant or a potenti al

def endant or where the governnent prefers not to state its position. 1In a
separate opinion, Judge Lunbard stated:

Innmy viewit is not the proper business of the trial judge to inquire into
the propriety of the prosecution's refusal to grant use imunity to a
prospective witness.

Id . at 779 (Lunmbard, J., concurring in part and dissenting in part). This
seens to be the soundest interpretation of the statute. W accordingly affirm
the trial court's denial as a proper interpretation of the statute. C. The
Affidavits Filed in Support of the Motion

Even if the foregoing analysis did not persuade us that the court correctly
deni ed Hubbard's motion, we would in any event deny the notion based on the
factual insufficiency of the filed affidavits. The affidavits allege that if
Kenber were called as a witness for Hubbard she would claimthat her testinony
woul d incrimnate her and would refuse to testify unless she were assured that
her testinony could not |ater be used against her. Bird' s affidavit for Kenber
further states "her [**137] testinony potentially nmight be highly
incrimnating to herself." J. A at 911. Several of the [ *1284] significant
allegations of the Bird affidavit assert that practically all the incrimnnating
docunents in the case cane to Kenber's know edge and that Kenber's potenti al
testinony was "excul patory" of Hubbard; and the affidavit is replete with
assertions "that Ms. Hubbard had no prior know edge " of certain allegedly
unl awful activities described in the indictnent.J. A at 935-38, 942. Hubbard's
brief also asserts that "Ms. Kenber was the only w tness who could have given
detailed and creditable testinony on... [certain] stated matters." Hubbard's
Brief at 70 (enphasis added). The Boudin affidavit also describes defendant
Kenber as the "principal, and perhaps the only witness who can testify to
certain points." J.A at 911 (enphasis added).Hubbard's brief also states Kenber
woul d all egedly testify that Hubbard "had no know edge of or responsibility for
the allegedly crimnal acts described in the documents which the governnent
intended to introduce as evidence." Hubbard's Brief at p. 72.

The Boudin affidavit in support of Hubbard's notion purported to analyze the
governnent's [**138] case and concludes that the Kenber testinony woul d be
"excul patory." The affidavit further alleges that "Kenber would [testify] that
because of the extensive activities and interests of the Guardian Ofice, Mry
Sue Hubbard coul d not possibly have known about, and would be prevented from
knowi ng about, the vast majority of such [incriminating] matters." J. A at
910. The "Red Box" program suggests otherw se.

Many of the clains in the Boudin (Hubbard) affidavit with respect to Kenber's
potential testinony are |ess than conclusive and hedge their probative effect by
limting term nology. For exanmple: "Ms. Hubbard has had little responsibility
for the director [sic] or supervision of the Quardian Office..." "[Written
programs, instructions, and conpliance reports... of the Guardian O fice...
usual ly were not authorized or seen by Ms. Hubbard..." "As to "...
comuni cati ons addressed to Ms. Hubbard... Ms. Kenber did not pass al ong nost
of them ." "Ms. Hubbard... would [never]... have received copies of the
overwhel ming najority of the [incrimnating] docunents referred to in the
i ndictnent. Hubbard Brief, p. 69-70 (enphasis added). The qualified nature of
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such representations [**139] fails to offer sufficient support for the
representation that Kenber's testinmony would be "excul patory" of Hubbard's
crimnality.

The factual clains of Hubbard' s |awer and Kenber's solicitor asserted in
their affidavits in support of Hubbard's motion to grant use immunity to Kenber
can be sunmarized as foll ows:

(1) Kember would testify that Hubbard had "no prior know edge" of certain of
the unlawful activities -- she "had no know edge of or responsibility for the
al l eged crimnal acts." Hubbard Brief at 72.

(2) Kember was the only witness in a position to offer such essential
testi mony. J. A at 911.

(3) Kember would offer "essential exculpatory testimny."” J.A at 908.

As to (1) the affidavits indicate that much of the alleged beneficial
testi mony of Kember would not be admi ssible for various reasons. And even if
some of the testinmony was admtted, while it m ght give some aid to Hubbard's
case, it would fall short of being substantially excul patory. Obvi ously Kenber
was close to Hubbard in sone operations and at some times, but there were huge
gaps of time when they were hundreds of mles apart. Kember m ght be able to
testify as to sonme docunents she forwarded to [ **140] Hubbard and sone that
she did not, but she was not a conpetent witness to Hubbard's conplete |ack of
knowl edge on many matters during very substantial periods covered by the

i ndi ct ment . The affidavits exaggerate the probative effect of the adm ssible
evi dence. In a simlar case, Chief Judge W nner pointed out with respect to an
allegation that a witness will testify "to what [a] defendant knew' is "not

infrequently ruled [to be inadm ssible because] a witness can't testify to the
fact of another's state of mnd, barring a possible exception where the witness
is a [ *1285] psychiatrist.” United, States v. MM chael, 492 F.Supp. 205,
208 (D Colo. 1980).

Anot her fatal weakness in the affidavits of counsel lies in the fact they do
not support the allegation that Kenmber was the only witness who could allegedly
testify Hubbard's lack of know edge. The availability of other wi tnesses would

be one factor that could be relied on to deny a request for immunity. Some of
the flaws in Kenmber's claimas to the probative effect of her testinony have
been pointed out. In addition, if such facts did exist, better witnesses would
be Scientol ogy's enployees described in the affidavits who [**141] wer e
physically closer to Mrs. Hubbard at various times and who screened her
correspondence -- for exanple, "her personal assistant Ni kki Merwin," J.A at
929, or any one of "three assistants,"” J.A at 930, or later the "two
assistants" and Mrs. Hubbard's "personal communicator,"” J.A at 931. These

assistants at various times presented brief summaries to Mrs. Hubbard of her
correspondence and Mrs. Hubbard allegedly relied upon her assistants, though
even their testimny would not be conplete as to her activities because "for
certain periods [Ms. Hubbard] was in different |ocations from her two executive
assistants.” J.A at 932. The testimony of such assistants, and even of
Kember's clerical assistants, would be necessary to conpletely cover the claim
In fact, Kember's clerical assistants who typed the letters and mailed or filed
the correspondence seem ngly could testify to what documents were forwarded to
Hubbar d. The testimny of these assistants would also carry greater credibilty
than the testimny of Kenber because they were not serving in policy positions
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with Scientol ogy and had not been indicted. But even their testinony woul d not
be conclusive on the issue of Hubbard's [**142] knowl edge.

The factual allegations in the affidavits with respect to Kenber's ability to
of fer excul patory testinony for Hubbard also do not indicate that they are
generally directed to the tine period covered by Count 23 to which Hubbard
entered a guilty plea and is the only conviction before us. The time period of
this count ran fromJune 11, 1976 to July 8, 1977.Mst of the Kenber (Bird)
affidavit, to the extent that it is specific, is devoted to earlier periods.
Kermber's representations with respect to Count 23 all ege:

54. Concerning Count 23, that Ms. Hubbard never net Gerald Bennett Wlfe
prior to the issuance of this indictnent, and has not met M chael Meisner to
this day; that she Ms. Hubbard had no prior know edge, and certainly did not
agree or authorize their entry into the United States Courthouse or any other
governnent office for the purpose of burglarizing and stealing docunents; that
Ms. Hubbard was not aware of the existence of Grand Jury proceedi ngs conducting
the investigation referred to in Count 23, paragraph 3, and that consequently
she entered into no agreenent to violate section 18 USC 1503; and that she, Ms.
Kenber, would not be suggesting in any [**143] way that Ms. Kenber, would
not be suggesting in any way that Ms. Hubbard engaged in an agreenent to conmt
the other offences set forth in para 8, GCount 23.

J.A at 943. Several of these allegations are highly selective, and they do not
negate other facts that mght prove Hubbard's guilt on the conspiracy count.
That Hubbard never nmet Wl fe before the indictnent and has never nmet Meisner
does not disprove her participation in the conspiracy. It is not necessary that
all conspirators neet each other. United States v. Hernandez, 608 F.2d 741 (9th
Cir. 1979); United States v. Avalos, 541 F.2d 1100 (5th Cir. 1976), cert.

denied, 430 U.S. 970 (1977). And, to the extent that the quoted all egations

m ght be construed as attenpting conpletely to negate Hubbard's guilt thereon,
they are highly conclusory and inconplete, in that they do not deny other facts
that would incrimnate her in the offenses. n86

- - -Footnotes- - - - - - - - - - - - - - - - - -

n86 At the present time the claimis also belied by the facts in the
stipulated record which support her conviction.

- - - - - - - -+ - - - - =-- - -BEnd Footnotes- - - - - - - - - - - - - - - - -
[ **144] [ *1286]

It is therefore too plain fromthe affidavits for further discussion that
there were nmany people who actually handled Ms. Hubbard' s correspondence and
could testify with respect to it. Sone of themwere far better qualified for
certain periods to so testify than Kenber because they actually handl ed the
correspondence at Hubbard's el bow when Kenber was niles away. They might also
be able to testify to any docunents that incrimnated Hubbard and were destroyed
pursuant to the "Red Box" program And Kenber could not testify as to know edge
Hubbard may have gained from ot her sources. It is thus clear that Kenber was
not the only witness who night testify to substantially the sane facts, and that
no witness could testify to the state of Hubbard's mind or as to the extent of
her own know edge except herself. The Quardian's Ofice was alleged to have
"nmore than 1050 full-time staff." J.A at 923. Wth such a plethora of
potential wi tnesses it cannot be concluded that Kenber is the only witness. The
adm ssibility of the critical parts of Kenber's testinobny was thus highly
qguestionble and there were other witnesses who were better qualified to testify
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to the basic facts [**145] from whi ch such know edge woul d be deduced or
deni ed.

D. The Effect of the Disposition Agreenent

A further consideration at this tinme is the fact that Hubbard and the other
def endants were found by the court, on the pleading of the defendants, to have
entered into a Disposition Agreenent (see Appendix) which called for the court
to decide the case on a "Stipulation of Evidence." J.A at 348-61. The agreed
"Di sposition" essentially anmobunts to an admission of guilt on the "stipul ated
record” to one count of the indictnment and limts the chall enges the defendants
m ght assert to any conviction. As set forth above, the D sposition Agreenent
between the parties provided, inter alia, that the defendants agreed "not to

chal l enge the sufficiency of the evidence... on appeal [and to refrain fron]
assert[ing] that the facts alleged do not anobunt to a violation of the crine
charged because of other considerations ." J.A at 356-58. (enphasis )

Hubbard's present attenpt on appeal to remand the case to secure the inmmunized
factual testinmony of Kenmber, or to have the case dismssed for failure to secure
such factual testinony, constitutes an attenpt to introduce additional evidence
[ **146] in violation of this agreenment.Her motion in this respect therefore
woul d be denied on such grounds if we had not already found that it did not lie
under sections 6002 and 6003, and that the factual support for it was

i nsufficient. It is also significant that Hubbard did agree on the facts in the
stipulated record to "be found guilty on Count twenty-three of the indictment”
charging conspiracy to obstruct justice in violation of 18 U S.C. @ 1503 and
several other offenses. n87

- - - - - =---=-=---=--- - - -Footnotes- - - - - - - - - - - - - - - - - -
n87 Convictions were entered in accordance with the Disposition Agreenent.

- - - - - - - - =---=---=-- -End Footnotes- - - - - - - - - - - - - - - - -

W therefore affirmthe action of the governnent in refusing to grant "use"
iimunity to Kenber and the court's refusal to order such immunity. Apart from
the fact that "use" immnity was not required to be granted, it would have been
fool hardy to grant such inmunity as it would have increased the government's
burden of proof against a defendant who it appeared fromthe record was the
hi ghest official of Scientology with admtted guilty know edge of the indicted

[**147] crimes. The Attorney CGeneral nust approve the grant, and the United
States Attorney nmust be satisfied that the testinmony is necessary to the public
interest. n88 It would obviously not have been in the public interest to hazard

the prosecution of Kenber with all the potential objections that mght evolve
fromgranting "use" immunity to her

- - - -Footnotes- - - - - - - - - - - - - - - - - -
n88 See 18 U S.C. @ 6003, set forth in note 84 supra .

- - -BEnd Footnotes- - - - - - - - - - - - - - - - -
APPENDI X

DI SPCSI TI ON AGREEMENT

The Court finds that the government and the defendants in this case agreed to
the foll ow ng: [ *1287]
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1. Defendants Hubbard, Heldt, Snider, Wigand, WII|ardson, Raynond, and
Wl fe will be found guilty upon Count Twenty-three of the indictnent, which
charges the defendants with consiparacy to obstruct justice, by the trial court
upon a stipul ated record;

2. Defe[n]dant Hermann will be found guilty upon Count One of the
i ndi ctnent, which charges the defendants with conspiracy to illegally obtain
governnent docunents, by the trial court on a stipulated record

3. Defendant [**148] Thomas will be found guilty upon any ni sdenmeanor
theft count contained in the indictnment by the trial court upon a stipulated
record with the specific count chosen by the governnent;

4. The remaining counts in the indictment shall not be disnissed pending
di sposition of any appeals brought by the defendants. |In the event that a
conviction of a particular defendants is reversed or vacated as a result of
judicial review, the government retains the option of proceeding on any of the
remai ning counts as to that defendant. 1In the event that the conviction of any
defendant is not reversed, all remaining counts as to that defendant shall be
di smi ssed with prejudice upon entry of the final judgment of conviction.n4 * It
is understood that the appellate process nay include proceedings on certiorar
in the United States Suprenme Court;

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

* Since no footnotes to this Agreenent appear in Judge Richey's opinion or
el sewhere in the record, the court assunes that the superscript "4" here is a
t ypogr aphi cal error.

- - - - - - - - =---=-- - - - -BEnd Footnotes- - - - - - - - - - - - - - - - -

5. The [**149] government retains the right to allocute on matters in any
fashion it chooses as to all defendants except the defendant Hubbard. As to the
def endant Hubbard, the governnent agrees to advise the Court as follows: "the
governnent takes no position and is naking no request on the matter of sentence
with respect to the defendant Hubbard." It is understood that Ms. Hubbard
through her counsel will make no statenent in allocution concerning the facts of
the case. It is further agreed that as to any defendant, including Ms.

Hubbard, the governnment nmy dispute any statenents of fact on any ntter with
which it has di sagreenent;

6. In the event that any defendant receives a termof incarceration as a
result of conviction in this case, the governnent will not object to his or her
incarceration in a mninum security institution currently designated |evel one
by the Bureau of Prisons.

7. Should the Bureau of Prisons or the Parole Commission request of the
governnent its view as to the category of the severity of the offense of which
the defendants have been convicted, the government will not tell these agencies
that the offenses involved nore than $ 2,000 in property val ue;

8. The governnent [**150] reserves the right to attach any or all of its
desi gnated case-in-chi ef docunents to the stipulated record to support findings
of guilt by the trial court.The defendants have agreed not to challenge the
sufficiency of the evidence before the trial court or on appeal. That is, the
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defendants will not challenge the accuracy of the facts stipulated by the
government, and the defendants will not assert that the facts alleged do not
amount to a violation of the crime charged because of other considerations. The
governnent shall oppose any attenpt of the defendants to have the stipul ated
record sealed. Wth respect to all docunents seized during the searches in
California on '"Juy 8, 1977, the governnent retains the right to distribute
copi es of such docunents to state and federal |aw enforcenent agencies and other
agencies of the federal government. It is further agreed that these docunents
will not be made avail able by the governnent to the press or to any private
individuals or entities except pursuat to |awful subpoena and follow ng ten
days' notice to the Church of Scientol ogy;

10. The stipulated record upon which the defendants are to be convicted wll

be prepared by the governnent [**151] and submtted to the defense two days
after the day upon which the agreenent is finalized. The defense will be given
twenty-four hours to [*1288] coment on and propose additions to the

stipulated record. The governnent may accept or reject the defendants' proposed
changes;

11. The governnent has made no promises with respect to inmmunity from
prosecution in other jurisdictions.

(J.A 356-358).

CONCURBY: WALD (In Part)

CONCUR: WALD, Gircuit Judge (Concurring in part, and concurring in the result):

| concur in the result in this case, but | cannot agree with all the rhetoric in
sections | and I11-VI of the court's opinion. Regarding section Il, which
treats the search and seizure issue, | concur in the opinion, except for the
court's idscussion of the search of Ms. Lawence's office at Fifield Manor, nl
and the degree of preparation required of agents conducting conpl ex docunent
searches. n2 | would also clarify the application of the "scrupul ous
exactitude" test in this case. n3 | confine ny remarks to the latter three

i ssues.

= - - = = - - - -« =-=-=-.-- - -FoOtnotes- - - - - - - - - - = = - - - - - -
nl  See per curiam opinion pp. 50-56 supra .
n2 See id . at 47-50. [**152]
n3 Seeid . at n.33.

---------------- -End Footnotes- - - - - - - - - - - - - - - - -

The court properly states the law that "the authority to search granted by
any warrant is limted to the specific places described in it, and does not
extend to additional or different places.”™ n4 | find, however, that Ms.
Lawence's office was nowhere nmentioned in the warrant and the searching
officers could not reasonably have believed that her office constituted part of
the "suite of offices of M. Henning Heldt[.]" J.A at 155 (warrant's
description of the place to be searched). | find appellants' arguments on this
i ssue n5 persuasive: the Lawence office was a separate, free standing
structure, independently |ocked, with no external markings of any sort to
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indicate that it constituted part of sonmeone else's office in the main building
It is highly significant that access to the Heldt suite of offices in the main
bui I di ng woul d not provide access to the Lawrence structure. n6 In addition

the only indication whether this structure -- nowhere referred to in the warrant
-- was or was not part of the Heldt suite cane fromMs. Lawence, who said it
was her own office, [**153] not M. Heldt's, and that she did not work for

him n7 O course, as the court says, Ms. Lawence "should [not] have been
permtted to |ay down the boundaries for the agents' search." n8 But her remarks
are worthy of attention not only because they represent the only specific
statenment which the agents had before themto judge whether the structure was or
was not part of the Heldt suite, but also because they corroborated the physica
evidence indicating the separateness of the structure fromthe Heldt suite. For

these reasons, | amconvinced that entry into Ms. Lawence's office was outside
the scope of the warrant and unl awful . I amin accord with the per curiam
opi nion, however, insofar as it concludes that even if this search of the Heldt

suite were outside the warrant, the circunmstances under which it was conducted
do not represent such flagrant disregard for the warrant as to convert the
search into a general one requiring total suppression of all documents seized
n9

- - - ---=-=-----=- - - - - -Footnotes- - - - - - - - - - - - - - - - - -
nd 1d. at 50.
n5 See id . at 50-53.
né Seeid . at n.50.
n7 Seeid. at n.52.
n8 Id . at 54. [**154]
n9 See cases cited id . at 43.
---------------- -End Footnotes- - - - - - - - - - - - - - - - -

In its discussion of the preparation required of agents who undertake
searches for docunents, the court states that "the agents should be famliar
with the general nature of the crinmes that are charged and the list of itens
they are authorized to seize, either through reading of the warrant or through
adequate instructions or supervision fromthose in charge.”" nfO | certainly
agree that it is inproper for a search of this nagnitude to be undertaken unl ess
those participating in its famliarize thenselves [*1289] with the list of
particulars they are authorized to seize. But | amconvinced that a first-hand
reading of the list, or a thorough oral comunication of it, constitutes the
m ni mum preparation each agent must receive before conducting a docunment search

of this kind. | cannot envision what sort of "supervision" the court speaks of
whi ch woul d suffice to famliarize agents with a list of particulars they have
nei ther been told about nor read. | do agree, however, that "the arrival of a

suppl ementary contingent of inadequately prepared agents in this [**155]
particular case [did not result] in a general search which mght require the
exclusion of all seized documents." nil

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

nfOId . at 48-49 (enphasis supplied).
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- - - - - - - - - - - - - - -End Footnotes

Finally, although I concur with the court's discussion of the "scrupul ous
exactitude" test as far as it goes, nl2 | would add that the need for
m ni mzation in conducting docunent searches nl3 is intensified where the
documents are sought because of "the ideas which they contain.” If the
particularity requirenent is not obeyed with "the nost scrupul ous exactitude” in
such cases, "the protection of [first amendnent] freedons [night be left] to the
whi mof the officers charged with executing the warrant[.]" Stanford v. Texas,
379 U.S. 478, 485 (1965); see Zurcher v. Stanford Daily, 436 U S. 547, 564

(1978). In this case it is true that nost of the docunents listed in the warrant
were allegedly stolen; thus their content was irrelevant to the justification
for their seizure. It is equally clear, however, that at least with respect to
[ **156] items 152-62 in the warrant, the "ideas" contained in the docunents

were, or may have been, the basis for their seizure, since those docunments were
subject to seizure only because they evinced sonme intent to commt conspiracies
agai nst the governnment, just as sonme docunments in Stanford were subject to
seizure only because they evinced sone intent to violate the Texas Suppression
Act. In both cases agents were sent to seize, inter alia, any documents which
contai ned certain generally described thoughts or plans, rather than being sent
to seize only specific itens, e.g., a stolen television, or heroin, or a
particul arly described diagram |edger, or letter. See Stanford v. Texas, 379
U S at 485 n.16. The former directives lack the inherent exactitude present in
the latter, and inevitably requie nonneutral officers to make inportant

di scretionary judgnents as to the nature and content of various docunents.

Equal ly significant is the fact that here, as in Stanford, the group subjected
to the search was a political or religious organization currently in conflict
with the government, precisely the type of group that the first and fourth
amendnments nost vigilantly protect. See generally [**157] Zur cher v.
Stanford Daily, supra, 436 U S. at 564; NAACP v. Al abama, 357 U.S. 449, 460-62
(1958). Thus, had defendants alleged that certain docunents admitted as evi dence
agai nst them had been unlawfully seized, the scrupul ous exactitude standard

m ght have been appropriately applied. But that is not the argunent here, nl4
and | agree with the court that the scrupul ous exactitude standard is not
appropriate for deciding whether a general search occurred requiring tota
suppression of everything seized

- - - = = = - -« --- -FooOtnotes- - - - - - = - - = = - - - - - - -
nl2 Seeid. at n.33.
nl3 See id . at 44-47.
nl4 Seein . at n.29.

---------------- -End Footnotes- - - - - - - - - - - - - - - - -
Subj ect to the above, | concur in the opinion of the court concerning the

search and seizure issue, and with the results reached in other sections of the
opi ni on.





